Index

Accounting policies and practices, 167-169,
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Advisors, independent
audit committees, 153, 172, 185
board of advisors, 10, 215
compensation committee, 74, 75
use of, 17, 18, 172, 185
Alcohol and drug testing, 37
Allegheny Health, Education and Research
Foundation (AHERF), 3, 221-223
Amazon.com, 56, 57
American Law Institute, Principles of
Corporate Governance, 25, 26
Approvals
of auditing firm, 186, 187
of management decisions, 19
preapprovals, 167, 168, 206-208
Arthur Andersen, 6, 23, 24, 54, 72
Ashford.com, 57
Association of Audit Committee Members,
Inc., 265
Association of Certified Fraud Examiners
(ACFE), 21, 230
Attorney-client privilege, 177, 178, 190, 198
Attorneys
document retention, 112, 113, 119
employment terms, advice on, 79, 80
independent counsel, 19, 20, 190
insolvency, 20
internal investigations, 19, 20, 197, 198
listing rules compliance, 137
minutes, preparation of, 195, 196
reviews by
audit committee activities, 154
independent contractor status, 35, 36
insurance policies, 34, 43, 44
IT contracts, 132
letters of intent, 47
periodic legal review, 33
purchase orders, 41
sales contracts, 39
special committee independence, 97
state and local tax issues, 44, 45
Standards of Professional Conduct for
Attorneys, 191, 192
Audit committee
accounting policies and practices, 167,
180, 181, 209

activities of, review by attorney, 154
advisors, 153, 172, 185
annual plan, internal audit, 73
annual questionnaire to members, 137
chair of
authority, 189
as member of corporate governance
committee, 90
charter, 158-161
code of conduct, establishment of, 170
compensation
of committee members, 193, 194
of internal auditor, 67, 183, 184
limitations for executives, 196, 197
nonaudit services, 179, 180
complaints, handling of, 36, 189, 190
conflicts of interest, 171, 185, 186
disclosure
committees, 192, 193
of inconsistent documents retained by
auditor, 182, 183
due care procedures, 152-154
due diligence defense, 17, 146, 150, 156,
194, 195
earnings projections, policy, 187, 188
establishment of, 11
Form 10-K signature, 152
functions of, 167-173
GAAP compliance, 167
Huntingdon Bankshares, Inc., 162-164
independence rules, 104
independent auditor. See Auditors,
independent
independent counsel, legal services,
190
information sources, 153, 175, 181,
182
internal audit, 65, 67, 72
internal auditor. See Internal audits
internal controls, review of, 166—169
investigations, 19, 20, 197, 198
legal compliance, 190-192, 198
listed companies, 137
management
interference, prevention of, 68
perquisites, review of, 171
personal tax work by auditor, 187
sale of stock, 185
meetings, 152, 153, 194-196

267



268

Audit committee (cont.)
members, 12
compensation, 193, 194
personal notes of meetings, 196
qualifications, 137-144
minutes of meetings, 153, 195, 196
nonaudit services of auditor. See Nonaudit
services
not-for-profit organizations, 221, 224, 225
performance reports, 173
personal liability of members. See
Personal liability
policy and procedural issues, 174—198
preapproval of audit and nonaudit
services, 167, 168, 206-208
press releases, review of, 170, 188
private businesses, 215, 216
quarterly filings, review of, 170
responsibilities, 12, 13, 156, 158-161, 165
revenue recognition policies, 166
risk assessment, 67
role of, 153
second opinions, 184, 185
securities analysts guidance, 170
self-evaluation, 173
sensitive payments, 171, 172
settlements and claims, 172
shareholders, reports to, 170
short sales, 186
as source of information for board, 10
Symbol Technologies, 47-53
tax planning and preparation, 177-179
tax shelters, 178, 179
warning events, 185, 186
zero fraud tolerance, 153
Audit confirmations, 41
Auditing Standards Board, Statements of
Accounting Standards, 8, 183
Auditors, independent
audit committee monitoring of, 202
audit partner defined, 209
Big Four
versus lower-level firms, 162
PCAOB quality monitoring and reports,
166
business relationships, 204, 205
communication
with audit committee, 209, 210
with internal auditor, 72
compensation for nonaudit services, 179,
180, 206
coordination with internal auditor, 68
employment relationships, 204
engagement letter, 165, 176
fees, 205, 206, 210, 211
hiring from auditing firm, 38
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independence, 13, 176, 177, 201, 202, 204

internal controls, attesting to, 4, 5

meetings with, 209

nonaudit services. See Nonaudit services

preapproval of, 167, 168

questions to ask auditor, 166

reliance on, 6-8

retention of documents, 182, 183

role of, 7

rotation of firms and partners, 184, 206

rules for, 201

safeguards, 176, 177

SEC rules, 202, 203

second opinions, 184—185

selecting, 161-162

shareholder approval, 186, 187

as source of information for board, 11

tax services, 206, 207
Auditors, internal. See Internal audits
Auditors, outside. See Auditors, independent
Authority, delegation of, 189

Background checks, 37, 47
Battle of the forms, 39, 42
Big Four auditing firms
versus lower-level firms, 162
PCAOB monitoring of and reports, 166
second opinions, 185
Board of advisors, 10, 215
Board of directors. See also Directors
approvals, guidelines for, 19
chair, 11
operation of. See Operation of board of
directors
personal liability. See Personal liability
size of, 14
structure of, 9-15
Bristol-Myers Squibb Company, 188
Budgets, 19, 123
Buffett, Warren, 156, 166
Business judgment rule, 25-27, 94, 96
Business relationships, 204, 205
Business Roundtable, 15, 91, 265
Buyouts, 97
By-laws, 22

CalPERS, 178
Caremark International, Inc. Derivative
Litigation, 18, 30, 31

Causey, Richard, 58

Certifications, 192, 193, 202

Channel stuffing, 40, 47-51, 188

Charter, audit committee, 158—-161

“Check-the-box” mentality, 4, 5, 162

Chief executive officer (CEO)
certifications, 192, 193, 202
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as chair of board, 11
compensation based on accounting
results, limitation on, 196, 197
personal financial pressure, 186
succession plan for, 18
transfer of powers to audit committee, 174
Chief financial officer (CFO)
certifications, 192, 193, 202
compensation based on accounting
results, limitation on, 196, 197
personal financial pressure, 186
transfer of powers to audit committee, 174
Children’s Online Privacy Protection Act,
123
ChoicePoint, Inc., 125
Chubb Insurance Company, 148, 149
Code of conduct, 91, 170
Code of ethics, 61-63, 170
Commission on Public Trust and Private
Enterprise, 178
Committee of Sponsoring Organizations of
the Treadway Commission (COSO),
125-129
Committees. See also specific committees
best practices, 11
charter, 91, 92
disclosure, 192, 193
functions and authority, 89
internal investigations, 19, 20
membership decisions, 92
membership qualifications, 91
reports to board, 92
special committees, 96—103
types of, 89
use of, 12
Communication Assistance for Law
Enforcement Act, 123
Compensation
audit committee, 138, 193, 194
based on accounting results, 196, 197
children of officers or directors, 36, 37
committee. See Compensation committee
consultants, 77, 79, 81
and corporate culture, 54, 59
directors, 15
executive, 76, 196, 197
incentives, 5, 21, 54, 75, 76, 81, 82
independent auditor, 206
internal auditor, 67, 183, 184
nonaudit services, 179, 180, 206
perquisites, 171
personal loans, 20, 21, 171, 225
sales commissions, 39, 40
stock options, 77, 78
Compensation committee, 66
authority, 74, 75
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common mistakes, 77
consultants, selection and use of, 77, 79,
81
Disney litigation, 83, 94
employment agreements, 79-81
Enron scandal, 86, 87
establishment of, 11
executive compensation, 76, 196, 197
golden parachutes, 78
importance of, 74
incentives, 75, 76, 81, 82
internal auditor, use of, 81
Lake Wobegon effect, 78
lower-level employee compensation, 82
meetings, advance preparation, 79
minutes of meetings, 81
not-for-profit organizations, 225-227
NYSE scandal, 83, 84
perquisites, 171
responsibilities of, 13, 14, 74
SEC disclosure rules and reports, 82, 84,
85
severance and retirement benefits, 80
stock market listing requirements, 85
stock options, 77, 78, 82
Tyson Foods, Inc. litigation, 84
Complaints, 36, 189, 190
Computer Fraud and Abuse Act, 123, 125
Computer security instant response team
(CSERT), 132
Conference Board, The, 266
Conlflicts of interest
audit committee responsibilities, 171, 185,
186
fairness opinions, 14, 15
fiduciary duties, 26
not-for-profit organizations, 227
personal loans, 20
and special committees, 17, 94, 95
tax planning and preparation, 177, 178
and use of outside experts, 75
Consultants
compensation, 77, 79, 81
computer security systems, 124
Contracts, review of by attorney, 39, 132
Control persons, 149, 150, 193, 194
Cookie jar reserves, 47, 53, 167, 188
Cooper, Cynthia, 73
Copper, Michael, 59
Cornell University Medical School, 3, 24,
25
Corporate acquisitions, 47
Corporate culture
audit committee responsibilities, 170
best practices, 21, 54-56
changing, Adelphia example, 61-64
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Corporate culture (cont.)
and corporate governance committee, 90
and Department of Justice Sentencing
Guidelines, 55, 59-61
Enron, 57-59
ethical, 5
incentives and discipline, 5, 21, 54, 55,
75,776, 81, 82
ineffective compliance program, 61
legal compliance, 198
management meetings with employees,
36
public companies, sensitizing employees
to dealing with, 56, 57
risk, entrepreneurial versus legal, 54, 55
Corporate development department, 47
Corporate governance, importance of, 3-8
Corporate governance committee, 11, 66
chair of audit committee as member of,
90
independence of board, monitoring, 91
independent directors, 90
IT personnel in multiple locations, 131
membership criteria, 91
need for, 89
responsibilities of, 90
separate nominating committee, 90
and shareholder communication, 15
Corporate Governance Network, 266
Corporate Library, 266
Costs
auditing firms, 162
of corporate governance, 5, 6
internal audits, 66
Council on Foundations, 227
Creditors, 20, 216
Criminal liability
audit committee members, 147
business organizations, 60, 61
document destruction, 46
federal law, 31
risk analysis guidelines, 18
Sarbanes-Oxley, 3
whistleblower retaliation, 36
Crowley Foods LLC, 41
Customer relationship management (CRM),
115
Customers, 39, 40, 115

Davies, Ronald, 56
Delaware
business judgment rule, 27, 96
duty to stay informed, 26-31
fiduciary duties, 26, 27
independent director committees, 94-96
personal liability of directors, 17
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Department of Justice Sentencing
Guidelines, 18, 31, 36, 60
corporate culture standard, 55, 59-61
legal compliance culture, 198
nominating/corporate governance
committee responsibilities, 90
Derivative actions, 97
Destruction of documents, 112, 113
Dick, Mel, 6, 8
Differential liability, 194
Directors. See also Board of directors
business relationships, 205
compensation, 15, 193
independent
best practices, 9, 10
private businesses, 9, 10, 215, 216
standards, 96, 97
independent director committee. See
Special committees
liability insurance, 43, 147-149
not-for-profit, 221
personal liability, 6, 17, 149
personal loans, 20, 21, 171, 225
private businesses, 9, 10, 215, 216. See
also Private businesses
stock, ownership of, 15
Disaster recovery plan, 131
Disclosures
and approval of auditing firm, 187
audit committees, 173
disclosure committee, 192, 193
financial expert, 140—143
fraud, 181, 182
of inconsistent documents retained by
auditor, 182, 183
SEC disclosure rules, 82, 84, 85
services provided by independent auditor,
210
Disney litigation, 83, 94
Dispute resolution, private businesses, 216,
217
Document preservation
document indexing, 113
e-mail, 109, 112, 113
legal department responsibilities, 46
not-for-profits, 3
private businesses, 3
Due diligence defense to personal liability,
17, 146, 150, 156, 194, 195
Duty of candor, 25, 26
Duty of care, 25-26
Duty of due care, 25, 152-154
Duty of loyalty, 25, 26
Duty to act in good faith, 26
Duty to avoid conflicts of interest, 26. See
also Conlflicts of interest
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Duty to avoid entrenchment, 26
Duty to stay informed, 10, 11, 16, 26-31

E-mail, 109-113, 115, 116, 132, 133
Earnings projections, 186—188
Economic benefit of governance, 3
Electronic Communications Privacy Act,
123
Emergency operations plan, need for, 22
Emerging Communications, Inc., 96
Employees. See also Human resources
anonymous complaints, 36, 189, 190
children of officers or directors, 36, 37
communication with management and
audit committee, 55
dealing with public companies that have
relationships with organization, 56
independent contractors as, 35, 36
lawsuits against employer, 34
personal computer use, 110
Employment agreements, 34, 35, 37, 79-81
Employment relationships, 204
Engagement letter, 176
Enron, 82, 186
banks and investment bankers,
settlements, 56
compensation committee failures, 86, 87
corporate culture, 21, 54, 57-59
internal investigation example, 23, 24
personal liability of directors, 6
Enterprise content management (ECM), 117,
118, 120
Enterprise resource planning (ERP), 115
Entire fairness doctrine, 96
Ernst & Young, 176
Ethics
code of ethics, 61-63, 170
incentives for ethical behavior, 5, 21, 54,
75,76, 81, 82
Executive committee, nonprofits, 14

Fair Credit Reporting Act, 125
Fairness opinions, 14, 15
False Claims Act, 61
Family-owned businesses. See Private
businesses
Fastow, Andrew, 59, 86, 87
Federal Rules of Civil Procedure, 109
Federal Trade Commission Act, 123
Fees, 205, 206, 210, 211
Fiduciary duties
business judgment rule, 25-27, 94, 96
constituency statutes, 27
to creditors in insolvency, 20
Delaware law, 26
duty of candor, 25, 26
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duty of care, 25-26
duty of due care, 25, 152-154
duty of loyalty, 25, 26
duty to act in good faith, 26
duty to avoid conflicts of interest, 26. See
also Conflicts of interest
duty to avoid entrenchment, 26
duty to stay informed, 10, 11, 16, 26-31
good corporate governance as, 25
Financial expert, audit committee, 140-143
Financial goals, 59
Financial statements
audited, need for, 12, 13
certification, 192, 193
GAAP compliance and fair
representation, 167
private businesses, 215
review of by audit committee, 167
First Union Corp., 177
Foreign Corrupt Practices Act, 168
Foreign Intelligence Surveillance Act, 123
Form 8-K, 109, 130
Form 10-K, 140, 146, 182, 201
Form 10-KSB, 140
Form 10-Q, 170, 182
Form 10-K, 152
Fraud
aiding and abetting, 56
certified fraud examiners, 186
detection of, 21
investigation, 181, 182
Merck-Medco Managed Care, 61
Symbol Technologies, Inc., 51, 52

Generally Accepted Accounting Principles
(GAAP), 167, 180, 209, 215
Generally Accepted Accounting Standards

(GAAS), 181, 182
Global Crossing, 6
Golden parachutes, 78
Government contractors, 38
Gramm-Leach-Bliley Act, 123, 125
Grasso, Dick, 83, 84
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216-217

Health Insurance Portability and
Accountability Act, 122, 123, 125

HealthSouth, 185

Human resources, 34-38, 76, 189, 190

Huntingdon Bancshares, Inc., 162-164, 188

Hybrid Networks, 56

Identity theft, 124, 125
Ikon Office Solutions, 56
Independent contractors, 35, 36, 65, 73
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Industry reports, 18
Information technology (IT)
backup tapes, 113, 118, 132
blogs, 110
content management, 115-121
copying files, 115
destruction of e-mail and voice-mail,
110
e-mail issues, 109-114, 132, 133
economic benefit of good governance, 3
enterprise search software, 113, 114
internal controls, 109
journaling, 113
litigation hold policy, 112, 113
as major risk, 109
monitoring computer use, 110
organization of content, 119, 120
policy, 109
preservation repository, 114, 115
preservation strategies, 114
retention policies, 116, 120
searches for content, 113, 114
security
access management, 130, 131
backup storage, 113, 118, 132
contracts, review of by attorney, 132
disaster recovery plan, 131
e-mail, 132, 133
federal laws, 123, 125
and financial reporting, 129, 130
instant response team, 132
multiple locations, 131, 132
outside consultants, use of, 124
policy, 123
public companies, 129, 130
risk analysis, 122, 123
small businesses, 125-129
software, updating, 133
and third parties, 124
types of, 124, 125
uniform content and rules, 131, 132
Web sites, 118
Insolvency, 20, 216, 218-220
Institutional Shareholders Services (ISS),
22,176, 191, 192, 266
Insurance
adequacy of, periodic review, 43, 44
agents, 42
business interruption, 42, 43
company, selecting, 149
coverage and endorsements, 43
director and officer liability policy, 43,
147-149
employee liability, 34
and risk analysis, 18
Intellectual property, 46, 123, 132
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Internal audits
annual plan, 73
and audit committee, 13, 67, 68, 72, 183,
184
auditor responsibilities, 13
communication with outside auditor, 72
compensation
committee, 66, 81
executive, 76
verification, 82
and corporate governance committee, 66
costs, 5, 66
establishment of function, 65
financial audits, 68
independence, 66
management interference, 68
and nominating committee, 66
operational audits, 68
reporting, 65, 66
as source of information, 10, 11
Internal Control Guidance for Small
Business, 126-129
Internal controls
audit committee review of, 166—169
independent auditor requirement, 4, 5
information technology. See Information
technology (IT)
risk analysis, 17, 18
Internal Revenue Code (IRC)
excessive compensation, not-for-profits,
225,226
stock option valuation, 82
Internal Revenue Service (IRS), Tax Exempt
Compensation Enforcement Project,
225,226
International Corporate Governance
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Internet, 124. See also Information
technology (IT)
Interviews, 175
Investigations
audit committee, 167, 171, 172, 197, 198
internal, 19, 20, 23, 97
Investment bankers, fairness opinions, 14,
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Investor Responsibility Research Center,
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Lead director, 11
Leadership and corporate culture, 21
Legal compliance

audit committee responsibilities, 190-192

banks, 89
and corporate culture, 36, 198
human resources, 38
periodic review, 33
Legal department, 45, 46
LeMaistre, Charles A., 82, 86, 87
In re Lernout and Hauspie Securities
Litigation, 147, 150-152
LexisNexis, 124
Listing rules. See Nasdaq Stock Market;
New York Stock Exchange (NYSE)
Litigation
discovery, 109
and minutes of meetings, 195
not-for-profit organizations, 221
settlements and claims, 172
Loans, personal, 20, 21, 171, 225

Management
approvals by board, when required, 19
employees, meetings with, 36
financial statement responsibilities, 7
incentives, 5
and internal investigations, 19, 20
operational audits, 68
perquisites, 171
sale of stock as warning event, 185
succession plan, 18

Martha Stewart Living Omnimedia, Inc.

litigation, 100, 101
McCormick, Steven J., 223
Meetings, audit committee, 194-196, 209,
210

Merck & Co., 4

Merck-Medco Managed Care, 61

Mergers, 47, 97

Merrill Lynch, 115

Microsoft Office, 115, 116, 118

Microsoft Outlook, 133

Minutes
audit committee, 153, 195-196
compensation committee, 81

Nasdaq Stock Market
audit committee
charter requirements, 161
independence rules, 137, 143, 144
compensation committees, listing
requirements, 85
corporate governance rules, 31, 265
independent director issues, 96, 97, 103,
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nominating/corporate governance
committees, 93
Web site, 265
Nature Conservancy, The, 3, 4, 223
New York Stock Exchange (NYSE)
audit committees
charter requirements, 92, 158-161
independence rules, 137, 143, 144
self-evaluation requirement, 173
committee charter requirement, 92
corporate governance rules, 31, 265
independent director issues, 96, 97, 102,
103
journaling, e-mail retention requirements,
113,114
listing rules, 85, 92, 93
nominating/corporate governance
committee independent director
requirement, 90
Web sites, 265
Nominating committee, 66. See also
Corporate governance committee
establishment of, 11
independence of board, 90, 91
membership criteria, 91
need for, 89
responsibilities of, 90
separate from corporate governance
committee, 90
and shareholder communication, 15
Nonaudit services, 176
compensation, 179, 180, 206
preapproval requirements, 167, 168,
206-208
prohibited, 203, 204
tax services, 206, 207
Nortel, 148
Not-for-profit businesses
audit committee, 221, 224, 225, 229
audits, 228
compensation, 229
compensation committee, 225-227
conflicts of interest, 227, 229, 230
Department of Justice Sentencing
Guidelines, 60
document destruction, 46
document preservation, 3
and effect of Sarbanes-Oxley, 3
financial statements, 12, 13
independent directors, 10, 100
liability of directors, 228
misconduct, 229, 230
NYSE compensation scandal, 83, 84
Panel on the Nonprofit Sector
recommendations, 228230
personal loans, 20, 21
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Not-for-profit businesses (cont.)
scandals, 221-224
size of board, 14
tax-exempt status, 226228
Volunteer Protection Act of 1997, 228
whistleblower policy, 230-233

Officers
business relationships, 205
liability insurance, 43, 147-149
not-for-profit, 221
Operating plan, 19
Operation of board of directors
best practices, 15-21
due diligence, 17, 146, 150, 156, 194, 195
Oracle Corporation Derivative Action, 98,
99
Outsourcing, internal audit, 65, 73
Ovitz, Michael, 83

Panel on the Nonprofit Sector, 228-230
Partners, rotation of, 206
PCAOB. See Public Company Accounting
Oversight Board (PCAOB)
Performance measurement, 16, 17
Personal liability
audit committee, 165, 193, 194
due care procedures, 152-154
and due diligence, 17, 146, 150, 156,
194, 195
effect of Sarbanes-Oxley Act, 146, 147
effect of SEC rules, 146, 147
fiduciary duties. See Fiduciary duties
Form 10-K signatures, 152
Lernout case, 147, 150-152
liability insurance, 146-149
risk of lawsuits, 146, 147
board of directors, 6, 17, 149
PipeVine, Inc., 3, 223, 224
Presiding director, 11
Press and media policy, 22
Press releases, financial, 170, 188
Principles of Corporate Governance, 91
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Department of Justice Sentencing
Guidelines, 60
dispute resolution, 216, 217
document destruction, 46
document preservation, 3
family-owned, 4, 216, 217
fiduciary duties to creditors, 216
financial statements, 12
Hanover Foods Corporation example, 217
independent directors, 9, 10, 215, 216
personal loans, 21
Sarbanes-Oxley applicability, 3
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tax services to management, 187
Web site, 265
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(QLCCQO), 191, 192
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financial reporting and IT security, 129,
130
industry reports, 18
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whistleblower protection, rewards for
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Retaliation. See Whistleblower protection
Revenue recognition
audit committee responsibilities, 166
bill and hold abuse, 40
channel stuffing abuse, 40, 47-51, 188
sales department, 39
Risk analysis
and board committees, 89
IT security, 122, 123
methods, 18
and practical corporate governance, 4, 5
risk assessment chart, 251-255
role of board, 17, 18
Rotation of auditing firms and partners, 206

Safe harbors
audit committee financial expert, 143
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modification of contracts, 39
return policies, 39, 40
revenue recognition policies, 39
Sarafoglou, Kyriakie, Dr., 24, 25
Sarbanes-Oxley Act of 2002
accounting policies and procedures, 180
advisors, use of, 172, 185
audit committee independence, 137, 138
auditing firms, rotation of, 184
auditors, selection of, 187
certifications, 192, 193
complaints, treatment of, 36, 189, 190
and computer security, 123
criminal liability, 3
document preservation, 3, 46, 112, 113
internal controls, 168, 169
and IT corporate governance, 129
nonaudit services prohibited, 203
and not-for-profit businesses, 3
personal loans, 20, 21, 171
and private businesses, 3, 215
provisions of, 237-250
requirements of and “impractical”
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whistleblower protection. See
Whistleblower protection
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Enron. See Enron
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and outside auditors, 6
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compensation of officers’ or directors’
children, reporting, 37
disclosure committee, 193
disclosure rules
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for compensation committees, 84, 85
independent auditor, independence rules,
177,201-211
IT corporate governance, 129, 130
IT general controls, 109
journaling, e-mail retention requirements,
113,114
Regulation FD, 170
Regulation S-K, 169
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Attorneys, 191, 192
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Web sites, 265
Securities Exchange Act of 1934, 201, 202
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control persons, 193, 194
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technology (IT)
Self-evaluation
audit committees, 173
committee functions, 11, 12
Settlements, 172
Severance and retirement benefits, 80
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communication with, 15
directors as, 15
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and fiduciary duties of board, 26-27
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reports to, 170
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constituency statutes, 27
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Tyco, 66, 186

Tyson, Don, 84

Tyson Foods, Inc., 84
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