Accident Reporting and Investigation, 14

Active data, 239

Additionally Insured, 17

AIG Insurance, 215, 217

Alternative design, 42

American Standard, 160-161

(The) American Tort Reform
Association, 5

Anderson, Patricia, 28

ANSI 7535.1, 161, 172, 175

ANSI 7535.2, 167, 169170, 172

ANSI 7535.3, 172

ANSI 7535.4, 161-165, 167-172,
174, 177

ANSI 7535.5, 165, 172

ANSI 7535.6, 165, 172-173, 175, 177

Appellate Procedure, 330

Aquafina, 204

Arbitral commission, 217

Article 41, 68

Article 42, 68

Article 46, 69

Atrticle 49, 69

Atrticle 64, 69-70

Article 119, 68

Index

Assessment of Mishap Risk, 144
Assumption of the Risk, 42

ATF, 267

Atlantic County, NJ, 7

Attorney—Client Privilege, 98—99
Audits, 314

Australia, 50

Australian Law Reform Commission, 58

Backup data, 239

Berge, T., 267

Berkman, Eric, 26
Bifurcation, 45

Brandtjen & Kluge, 345-346
Breach of Contract, 99, 105, 114
Breach of Warranty, 99, 110
Brown, Chairman Ann, 22
Browne, Mark, 8

Burke, Jim, 266

Bush, President George, 8
Byrne, David, 282

California Code of Civil Procedure, 106
California Supreme Court, 40
Calles, Susan, 347

Lawsuit! Reducing the Risk of Product Liability for Manufacturers. By Randall L. Goodden

Copyright © 2009 John Wiley & Sons, Inc.

353



354 INDEX

Campbell, Thomas, 8

Canada, 37, 59

Canada Consumer Product Safety Act, 66

Canada Safety Council, 67

Case, David E., 83

Cause-And-Effect Diagram, 142

Caution signal word, 162, 165, 168

Change request form, 132, 134

CE Mark, 283

Cheung, Karrie, 67

Chin, Justice Ming, 160

China, 67-71, 82, 237, 261-262, 305

China International Economic and Trade
Arbitration Committee (CIETAC),
218-219

China, Made In, 260

China recalls, 260-261

China’s Civil Procedure Law, 218

China’s Supreme People’s Court, 218

Chinese Civil Procedure Law, 219

Chubb Insurance, 215

Cichowski, William, 30

Civil Code of Japan, 83

Civil Discovery Act, 106

Civil Procedure Law, 70, 75

Civil Procedure Rules, 57, 80

Clark County, NV, 6

Clarke, Mark, 287

Class actions, 43, 56—-57, 62—63, 66,
72,73

Class Action Fairness Act of 2005, 8

Clement, Health Minister Tony, 66

Clinton, Hillary, 7

Colahan, John D., 287

Comment (j), 159

Commercial general liability insurance
(CGL), 224

Comparative fault, 41-42

Compensatory Damages, 99, 105, 108

Complaint, 94, 99, 106—-107, 228, 231,
249, 252, 268, 270, 272-273, 281,
285, 289, 313, 327, 331, 347

Consequential Damages, 99

Consumer Contract Law, 84

Consumer Price Index (Canada), 65

Consumer Product Safety Association
(Japan), 85

Consumer Product Safety
Act, 267-268, 270

Consumer Product Safety Commission
(CPSC), 22, 125, 216, 219, 223,
260-263, 267-278

Consumer Products Safety Law (Japan), 85

Consumer Protection Act, 35, 77

Consumer Rights Protection Law, 68—-70

Consumer Service, 309, 313

Contingency fees, 66, 72, 74, 75, 100

Contracts/ Agreements, 13, 247-2438

Contributory negligence, 41-42, 100

Cook County, IL, 6

Corporate Accountability
International, 204

Corporate liability team, 245-246

Corrective Action, 302, 309-310, 313

CPSC Handbook for Manufacturing Safer
Consumer Products, 307

CPSC Recall Process Checklist, 273

Customer Contract Review, 214

Dangerous documents, 131, 155

Danger signal word, 165, 168

Darrow, Clarence, 8

Data compilation, 240

Daubert, 45-46, 100-102, 337-341

Daubert Decision, 100

Daubert Ruling, 337

DecisionQuest, 4

Defect and Noncompliance
Notification, 280

Defects in warnings or instructions, 158

Defendant, 94, 97-102, 104, 107-108,
113, 202-203, 218-219, 236, 301,
327, 329-330, 337-340, 342-345,
347, 351

Defense Strategies, 335, 337

Definitions of Probability, 146

De Novo Review, 330

Depositions, 102—-103, 108-109, 333

DES, 40

Design, 19

Design Defects, 94, 96, 98, 103

Design review, 115-134, 305, 308-309

Design Review Considerations, 121

Design Review Procedure, 127-129, 132

Design Review Team, 116-117, 123, 127,
129, 132-134

Design Standards Review, 20

Detection, 141



Development Risks Defense, 77, 79

Dilts, Robert, 140—142, 145

Directive 84/450/EEC, 72

Directive 93/13/EEC, 72

Directive 98/27/EC, 72

Directive 2005/29/EC, 72

Directive on Liability for Defective
Products, 287

Discovery, 47-50, 57, 62—-64, 74-175, 79,
89, 102-103, 108-109, 113-114,
131-132, 233, 235-242, 327,
331-335, 337, 339, 341, 343

Discovery rule, 41

Dispute Resolution Rule, 186, 189-190

Distribution, 312

Distribution Records, 273

Division of Recalls and Compliance, 269

Documents, 227-230, 232-242

Document Control, 13

DOT Auto Safety Hotline, 281

e-Discovery, 240-241

Edwards, John, 7

Ehrlichman, John, 32

Electronic discovery, 108, 240—242

End Effect, 139

Engineering Change Control, 132

Engineering Change Request, 132—134,
227-228, 235

EPA, 267

Europe, 71-82

European Commission, 71, 74, 76-78, 262,
283, 285-287

European Commission’s Third
Report, 77-78

European Norm (EN), 283

EU Recall Planning Guide, 288-289, 291,
293, 295

EU Standards, 284

Exceptional condition, 43

Expert Witness, 100-101,103-104

Express Warranties, 179, 181,
183-184, 202

Facilities, 304, 310

Fair Trading Acts (Australia), 51
Failure Cause, 139

Failure Effect, 139, 141

Failure Mode, 139-142, 148

INDEX 355

Failure Mode and Effects Analysis
(FMEA), 136, 139-141, 309

Federal Circuit Court of Appeals, 38

Federal Court of Australia Act, 56

Federal Hazardous Substance Act, 24, 268

Federal Rules of Civil Procedure, 43,
45-49, 102, 106, 240, 242

Federal Rules of Evidence, 46, 104

Federal Trade Commission, 181, 197

Federal Trade Commission Policy
Statement on Deception, 205

Field Serviceability, 117, 121, 123

Final Design Review, 122, 128, 130

Fishbone diagram, 142

First party insurance, 224

Flammable Fabrics Act, 268

Food and Drugs Act, 66

Food and Drug Administration, 203, 216

Food and Consumer Safety Action Plan
(Canada), 66

Foreign Tire Sales, 216

Foreseeable Use Analysis, 308—-309

Freeman, Rod, 76

Frye test, 46, 105

Full Warranty, 190-191, 194-195

Gatekeepers, 101

General Principles of Civil Law, 68

General Product Safety Directive, 80,
281-283

General Warning Sign, 164—-166, 174

Giuliani, Rudolph, 7

Goldberg, Defense Attorney Neil, 337

GPSD directive, 285, 287288

Gromada, Veronica Hayes, 219

Handling and Storage, 311
Harmonization, 161

Harper, Prime Minister Stephen, 37, 66
Harris Poll, 5

Hayes, George, 340

Hazard Severity Panels, 164

Health Canada, 66

Hendrick, Andre, 216

Hodges, Dr. Christopher, 71

Identification of Hazards, 144
Implied Warranties, 181-184, 186—187,
190, 192, 199-200



356 INDEX

Indemnification, 209, 211-213, 215,
221-222, 229

Indemnify, 106

Indenture Levels, 139

Industry Standards, 115, 117, 119, 123

Inspection and Testing, 310, 312

Insurance, 208

International Agency for Research on
Cancer, 204

Interrogatories, 106, 109, 327, 331-333

Introductory Design Review, 122,
128—-129

Irish Personal Injuries Assessment
Board, 76

Ishikawa Diagram, 142—-143

Ishikawa, Kaoru, 142

ISO 3864-1, 163, 165-166

ISO 3864-2, 162—166, 168, 175

ISO 7010, 164, 166, 174

ISO 9000, 300, 311

Ivey, Ed, 32-34

Japanese Product Liability Law, 83

Judicial Hellholes, 5

Japan Judicial Support Center, 91

Johnson, Christopher Glade, 335

Johnson & Johnson, 266267

Johnson, William, 160

Jones, Michael G., 219

Judicial Panel for Multidistrict
Litigation, 204

Kantei system (Japan), 89
Kaplan, Harvey L., 38
Kellam, Dr. Jocelyn, 50
Kuckelman, John F., 38
Kumho Tire, 100, 102

Lamm, Dr. Steven H., 100
Learned intermediary, 40, 60-61
Learning Curve Brands, 216
Lee, Terence, 67
Legal, 252
Legal Cases,
Baxter v. Ford Motor Co., 202
Best Buy v. Developers Diversified
Realty, 241
Bredice v. Doctors Hosp. Inc, 336

Broussard v. Procter & Gamble Co., 344

Calles v. Scripto-Tokai Corp, 347
Columbia Pictures Industries v. Justin
Bunnel, 241
Commission v. United Kingdom, 79
Daubert v. Merrell Dow Pharms, 46,
100-101
Ford v. Polaris Indus., 349
Frye v. United States, 46, 105
Guanghope v. Mirant, 217
Hayes v. MTD Products Inc, 339-340
Hickman v. Whirlpool Corp, 336
Johnson v. American Standard
Inc, 161
Johnson v. Manitowoc Boom Trucks
Inc, 339
Kumbho Tire Company Ltd v.
Carmichael, 102, 339
PSEG Power New York v. Alberici
Constructors, 241
Qualcomm v. Broadcom, 242
State Farm Mutual Automobile
Insurance Co. v. Campbell, 3, 49,
343
United Medical Supply v. United States,
240
United States v. Mirama Enterprises
Inc, 270
Vorvis v. Insurance Corp of British
Columbia, 65
Robinson v. Brandtjen & Kluge, 345
Wal-Mart v. RLI Insurance Co., 220
Williams v. Sprint, 241
Williams v. Taser International, 240
Zubulake v. USB Warburg LLC, 47
Legal Reform, 7
Limitation of liability, 180
Limited Warranty, 179, 187, 190, 192,
194-195
Litigation, 94-95, 98, 103, 106, 109,
114, 131, 134, 185, 188-189, 204,
234, 240-242, 244-245, 247, 252,
254, 321, 324, 327-328, 330, 332,
334, 336, 338-342, 344, 346, 348,
350, 352
Local Effect, 139
Lohman, Kevin G., 339
Lott, Kelli Smith, 216
Loveday, Colin, 50
(The) Lovells Survey, 77-78, 82



Magnuson-Moss Warranty Act, 181,
184-186, 197

Mandatory Settlement Conference, 335

Manning, Kathryn J., 59

Manufacturability, 115-118, 121, 123, 136

Manufacturing Defect, 94—-96, 98,
106-107, 115-117, 133, 158

Manufacturing Engineering, 123—124, 129

Marketing /Advertising Concerns, 13

Marketing defects, 201

Material /Component
Concerns, 117, 119

Materials, 310

Mattel, 67

McKee, S. Gordon, 59

Measurement and Calibration, 312

Medical Device Directive (EU), 283

Menu Foods, 67

METI (Japan), 86

Metzger Law Group, 160

MIL-STD 882, 143, 145, 147

Ministry of Economy, Trade, and Industry
(Japan), 86

Misrepresentation or Fraud, 107

Motion in Limine, 335

Murphy, Kevin, 8

Nakamura, Laura, 351

National Highway Traffic Safety
Administration (NHTSA), 216, 263,
267, 278, 280-281

National Vaccine Injury Compensation
Program, 38

Negligence, 95-98, 100, 107, 110, 114,
116, 155, 158, 209-211, 219,
221-223, 232, 248, 287-288, 323,
332, 339-340

New York Convention, 217

Next Higher Level Effect, 139

Nixon, President, 32

Nonconforming Material, 312

Nord, Chairman Nancy, 22

Notice of Potential Liability
Incident, 318-319

Notice Signal Word, 167-168

Obama, Barack, 7
Occurrence, 140-142, 146
Office of Compliance, 273

INDEX 357

Ogiwara, Yuji, 83
Outside Attorney, 247, 252

Panish, Brian, 26—-34

People v. Kelly, 105

PepsiCo Inc., Bottled Water Marketing, 204

Peremptory Challenges, 329

Pharmaceuticals and Medical Devices
Agency Law, 84

Plaintiff, 94, 107

PL Expert, 319-324, 332-334

Poison Prevention Packaging Act, 268

Polaris, 349-352

Post Production Design Review, 122-123,
129, 130

Preemption, 42

Preliminary Design Review, 122-123,
128-129

Presumption, 159

Pretrial Defense Strategies, 335

Pretrial Stage, 335

Preventive Inoculation Law, 84

Process Engineering, 124

Product Design Reviews, 13, 250

Product Engineering, 123-124

Production Processes, 311

Production Records, 273

(The) Product Liability Act
(Thailand), 36

Product Liability Advisory Council Inc, 161

Product Liability definition, 93

Product Liability Directive, 77-79, 287

Product Liability Prevention, 12, 149, 207,
243, 247-249, 317

Product Liability Prevention Plan, 253

Product Liability Trial Procedure, 329

Product Quality Law, 68—70

Product Registration Cards, 273

Product Recall Impact, 260

Product Reliability, 117-118

Product Reliability Policy
Statement, 125-126, 132

Product Reliability Testing, 250

Product Safety Policy, 125-126, 253-254

Product Supplier Selection, 306

Product Safety & Reliability Review Board,
126-127

Product Safety Reviews, 13

Product Safety Team, 116—117, 128-129



358 INDEX

Protection of Lawful Commerce in Arms
Act of 2005, 8

Puelz, Robert, 8

Punitive Damages, 108

Quality, 116—117, 121-124, 128-129,
133, 136, 139, 151-152, 157, 208,
214, 216, 219-220, 228, 233,
236-238, 243, 248-250, 263-265,
273, 288-289, 297, 311

Quality Assurance, 249, 299, 300, 309, 311

Quality Control Records, 272-273

Quality programs, 300—304

Quality System, 248

Quality-of-Life Policy Council (Japan), 88

Quebec Civil Code, 62

Ramirez, Michael, 35

RAPEX, 81-82, 282, 283, 285-286

Read and heed assumption, 159

Reasonable Alternative Design (RAD), 94,
96, 98, 160

Recall Coordinator, 258, 263, 271-272

Recall Prevention, 297

Recall Procedures, 14, 264-265, 272

Recalls, 19, 215, 219, 223-224, 262

Records, 313

Records of Complaints, 273

Records Retention Programs, 13, 228

Records Retention Schedule, 228229

Refrigerator Safety Act, 268

Regulated Products Handbook Document
8001, 21

Regulation 2006/2004, 72

(The) Relevancy Prong, 101

Reliability, 101-102, 115

(The) Reliability Prong, 101

Reliability Testing, 13

Repair, 311

Replicant data, 239

Representative Organization—Rio Grande
Valley, 6

Request for Documents, 103, 108, 327, 333

Reliability Engineering, 123124

Residual data, 239

Restatement Third of Torts, 94, 95, 97

Review Teams Membership, 129

Risk Estimation, 169

Risk Priority Numbers, 141

Robinson, Attorney Jeff, 27
Robinson, Attorney Mark, 27
Robinson, Barbara, 345
Romney, Mitt, 7

Rule 4, 48

Rule 23, 43-44, 46

Rule 26, 47, 49-50

Rule 30, 46, 102

Rule 34, 49

Rule 37, 47, 50

Rule 42, 45

Rule 53, 43

Rule 56, 45

Rule 702, 46

Rules of Civil Procedure, 99, 102, 106
Rungpry, Siraprapha, 35

Safe Harbor (Australia), 50

Safety Alert Symbol, 164-167

Sales or Account Management, 123

Sanquin Foundation Case, 79

Scheindlin, Judge Shira, 47

Schilling v. Blout Inc, 97

Schwartz, Attorney Victor, 3, 4

Scripto, 347-349

Second Restatement of Torts, 159

Section 402, 94

Sedona Conference, 47

Self-Audit, 247-248

Self-Critical Analysis Privilege, 335-337

Services Directive, 73

Several Rules of Evidence Concerning Civil
Litigation, 70

Severity, 139, 142, 144—-147

SG-Mark (Japan), 85, 87-88

Shapiro, Richard, 26, 29, 34

Signal Word Selection, 169, 174

Sinrod, Eric J., 240

Skin Cancer Foundation, 203

South Florida, 6

Spagnoli, Christine, 26—34

Speaker Pelosi, 22

Standards of Review, 330

State of the Art, 42, 61, 97, 98, 109, 115,
117, 119-120, 157, 237, 249-250,
284, 301-302

Statistical Methods, 312

Statistical Tables for the Federal
Judiciary, 45



Statler, Stuart M., 339-340

Statutes of limitation, 40—-41, 48, 64, 90,
109-113

Statutes of Repose, 41, 109

Strict liability, 36, 38—-39, 50-51, 57,
67-69, 77-178, 95-96, 98, 107, 111,
114, 116

Sua Sponte (Japan), 89

Subrogation, 114

Suppliers and Subcontractors, 248, 251

Supplier Selection and Control, 14

Swedish Class Action Law, 73

Thailand, 35-37

Therma Care Heatwrap, 344345

Therrien, Emile, 67

Third Party Claim (Canada), 62

Third Restatement, 94—-98, 116

Third Restatement of Torts, 115, 135, 158

Thompson, Fred, 7

Tillinghast-Towers Perrin, 2

Toms, Douglas, 32

Tort, 114

Toys Directive (EU), 283

Trade Practices Act (Australia), 50, 51

(The) Trade Practices Amendment
(Australia), 51

Tylenol Recall, 266

INDEX 359

Underwriters Laboratories (UL), 153—-154,
236-237

Uniform Commercial Code (UCC), 105,
181-183

U.S. Court of Federal Claims, 38

U.S. Food and Drug Administration
(FDA), 43

U.S. Toy Recalls, 261-262

User/Operational Concerns, 117, 120

Voir Dire, 329

Wal-Mart, 219-223

Warnings, 19, 135

Warnings and Instructions, 13, 157
Warning signal word, 165, 168
Warranties, 14, 179-200

Warranty Act, 181, 184, 186, 188, 190, 197
Warranty Statements, 251

West Virginia, 6

Work Environment, 311

(The) Workers’ Compensation Act, 16
Work Instructions, 310

Work Product Rule, 114

World Health Organization, 204
World Trade Organization, 67

Z4 Technologies v. Microsoft, 241






