


When the third party undertook an investigation that helped bring
the matter to closure, this was fact finding. If the matter is brought
before the community and all members had to be satisfied with the
outcome, we today call that process consensus building.

ADR is often thought of as a new way of resolving disputes. In
fact, its roots run deep in human history, and they have long played
a crucial role in cultures across the globe.

ADR in Traditional Societies

To trace the roots of ADR, we can turn to anthropological and
sociological studies of traditional societies for a glimpse of some of
the ways early humans may have resolved disputes without the use
of fists, clubs, or poison arrows. Many of these ways of resolving
conflicts are starkly alien to our Western way of looking at the
world. Nevertheless, they have much to teach us about the utility
of conflict in airing the disagreements of everyday life and how to
use them as opportunities to deepen relationships and achieve last-
ing harmony.

The Bushmen of Kalahari

William Ury and others have written extensively about the Bush-
men of the Kalahari, a traditional people whose sophisticated system
for resolving disputes in many ways puts modern society to shame.
The Bushmen are hunter-gatherers living in a large, arid plain in
Namibia and Botswana. Despite the encroachment of agrarian peo-
ple, the Bushmen have largely stuck to their traditional ways of life,
including a way of settling disputes that avoids fighting and the
courts.

The Bushmen are far from a passive people. Rivalries over
mates, food, and land are common. But when a dispute arises, they
are slow to fight and quick to find others who will intercede. When
two people have a problem, they bring others around to hear out
both sides. If things get testy, some members of the tribe are
appointed to hide the hunters’ poison arrows—an early form of gun
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control. If small-scale intervention fails, the whole group is brought
into the process. “When a serious problem comes up,” writes Ury
(2002), “everyone sits down—all the men, all the women—and
they talk, and they talk and they talk. Each person has a chance to
have his or her say. It may take two or three days. This open and
inclusive process continues until the dispute is literally talked out”
(p. 40). The processes involved here include mediation and con-
sensus building.

Hawaiian Islanders

Hawaiian islanders of Polynesian ancestry use their own traditional
system for resolving disputes amicably. The practice, known as 
ho‘oponopono, involves a family’s coming together to discuss inter-
personal problems under the guidance of a leader. The common
translation of the term is to “set things right” on both a spiritual
and interpersonal level. The leader of the session is someone both
sides look to with respect. He or she leads the session and acts as
mediator. To avoid hard feelings, all discussion is directed toward
the leader rather than directly between the disputing parties. The
leader opens the session with a prayer, asks questions of the partic-
ipants, and at times will call for a moment of silence when tempers
are running hot or one side is refusing to listen to the other (Boggs
and Chun, 1990). After hearing out both sides and attempting to
get at the heart of the dispute, the leader works to bring about rec-
onciliation.

The Kpelle of Central Liberia

The Kpelle people of central Liberia have evolved a moot court to
resolve family disputes that are too small or intimate for the tradi-
tional courts. The sessions, attended by a group of neighbors and
family members, are presided over by someone with a kinship tie to
the participants and usually political standing in the group. In one
typical dispute, a man named Wama Nya had one wife but inher-
ited a second when his brother died. He accused this second wife
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of cheating on him, staying out late, and denying him some of the
food she brought in from the fields. The assembled group listened
to the complaints of the man and the first and second wives, offer-
ing their opinions as the principals spoke and in side conferences.
The process in some ways was therapeutic: it allowed everyone to
be heard and to feel that their complaints were legitimate enough
for others to take the time to listen to and consider seriously. In the
end, the group decided that the husband was mostly at fault. He
was ordered to bring rum, beer, and food for the entire group and thus
reintegrate himself and his family into the community (Gibbs, 1963).

The Abkhazian of the Caucasus Mountains

In the Caucasus Mountains of Georgia in the former Soviet Union,
the Abkhazian people have long practiced mediation by elders to
resolve disputes within their group and among the tribes in the sur-
rounding areas. The mediators are generally respected elders, usu-
ally male but sometimes female. The disputing sides tend to call in
mediation after a cycle of revenge has allowed each side to feel that
it has exacted equal retribution but before any reconciliation has
been achieved. In one case, a drunken argument between members
of different families had led to violence. The mediators essentially
shamed the two sides into a reconciliation, which was followed up
by a joint feast. This feast of reconciliation, according to partici-
pants, cements family bonds and is considered more sacred than
any court document (Garb, 1996).

Interestingly, Abkhazian reconciliation before World War II
had often involved either intermarriage between groups or the
adoption of a child from one family into the other, thus creating an
extended family link. The bond was dramatized by the new mother’s
taking the adopted child to her breast—either literally or symboli-
cally. At times, an adult male seeking to end a dispute would steal
into the home of the rival family and attach himself to the breast
of his adversary’s wife or mother. Sometimes this method would
have the desired effect of ending the dispute. Sometimes (perhaps
understandably) it would not.

4 A HISTORY OF ALTERNATIVE DISPUTE RESOLUTION

01_967963 Ch01.qxd  6/21/04  11:57 PM  Page 4



The Yoruba of Nigeria

In Nigeria, the Yoruba live in modern cities but cling to traditional
ways of resolving disputes. When a matter between Yoruba ends up
in court, it is generally considered a mark of shame on the dis-
putants: they are viewed as not good people who favor reconcilia-
tion. This is not to say that the people do not feel conflict has a
place in life. An old Yoruba saying makes this clear: “The tongue
and teeth often come in conflict. To quarrel and get reconciled is a
mark of responsibility” (Albert, Awe, Herault, and Omitoogun,
1995, p. 9).

Disputes at the family level, such as an argument between co-
wives or between parents and a youth who has run away, are gen-
erally brought before the mogaji, the lineage head, and the baale, an
elderly head of the district. After the two sides state their case, 
the elders ask questions and then try to work toward a compromise
in which both sides accept some of the blame. The elders have an
arsenal of techniques for reaching a settlement: proverbs, persua-
sion, subtle blackmail, precedent, and even magic. The only real
power behind the elders’ decisions is cultural: they can threaten
social excommunication or use emotional blackmail.

Some disputes transcend the family. One unique venue for
resolving such disputes is a television program known as So Da Bee,
which acts as an informal arbitrator. Land disputes are a common
topic. In one case, broadcast in 1995, a blind woman had given a
piece of land to a man for farming some twenty years earlier. After
the old woman and the farmer died, their heirs, each assuming they
held ownership, sold the land to different parties. Through a fact-
finding process, the program’s arbitrators determined that the
agreement between the old woman and the farmer had related only
to farming, not full possession of the land. The farmer’s heirs were
forced to rescind their sale.

The traditional head of the Yoruba, known as the Olubadan,
also acts as an arbitrator in many disputes. In a 1983 case, two men
each sought the title of mogaji of the Sodun family. All internal
efforts to resolve the dispute had failed, so the matter was brought
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before the Olubadan, who sat in council with his most powerful
chiefs. After both sides presented their case and were questioned by
the council, the situation still could not be resolved, so the
Olubadan ruled that the family would have two mogaji.

Mediation in China

China, where the traditional view of dispute resolution has its ori-
gin in Confucian ethics, adopted mediation early. Confucius
(551–479 B.C.) taught that natural harmony should not be dis-
rupted, and adversarial proceedings were the antithesis of harmony.
Since the Western Zhou Dynasty two thousand years ago, the post
of mediator has been included in all governmental administrations.
Today in China, it is estimated that there are 950,000 mediation
committees with 6 million mediators—in fact, there are more
mediators per 100 citizens in China than lawyers per 100 people in
the United States (Jia, 2002).

Given the emphasis on harmony, Chinese mediators have long
played a far-reaching role: “Chinese mediation aims not only to
respond to a conflict when it breaks out, but also to prevent it from
happening. . . . [It] is a continuous process of being vigilant against
any potential threats to harmony, even after the harmony has been
built” (Jia, 2002, p. 289). Chinese mediators thus do more than try
to settle a dispute and move on: they also instruct the participants
in how to have a better relationship for the long term. It would be
many, many years before Western practitioners of ADR would
catch up to these ideas.

Ancient Greek Roots of Arbitration

In the Western World, the story of ADR can be traced back to the
ancient Greeks. One famous story of arbitration comes down
through mythology. The goddesses Juno, Athena, and Aphrodite
were squabbling over who was the most beautiful and called on
Paris, the royal shepherd, to decide. Paris, it seems, was not above

6 A HISTORY OF ALTERNATIVE DISPUTE RESOLUTION

01_967963 Ch01.qxd  6/21/04  11:57 PM  Page 6



accepting a bribe from Aphrodite, who thus won the contest. But
Juno, wife and sister of Jupiter, was not one to forgive and forget.
She was so furious at Paris that she unleashed a host of plagues on
Aenaes, his fellow Trojan, as the great hero strove to found the new
Troy. Thus, one of the classics of Western literature, Virgil’s The
Aeneid, can be read as a long meditation on the evils wrought by an
arbitration gone awry.

Arbitration was not simply a matter of mythology to the
ancient Greeks. As Athenian courts became crowded, the city-
state instituted the position of public arbitrator some time around
400 B.C. (Harrell, 1936). According to Aristotle, all men served
this function during their sixtieth year, hearing all manner of civil
cases in which the disputants did not feel the need to go before the
more formal, and slow, court system. The decision to take a case
before an arbitrator was voluntary, but the choice of being an arbi-
trator was not. Unless he happened to be holding another office or
traveling abroad, any eligible man selected to serve as an arbitrator
was required to do so; if he refused, he would lose his civil rights
(Harrell, 1936).

The procedures set up by the Greeks were surprisingly formal.
The arbitrator for a given case was chosen by lottery. His first duty
was to attempt to resolve the matter amicably. This failing, he
would call witnesses and require the submission of evidence in writ-
ing. The parties often engaged in elaborate schemes to postpone
rulings or challenge the arbitrator’s decision. An appeal would be
brought before the College of Arbitrators, which could refer the
matter to the traditional courts. In one such appeal process,
Demosthenes had alleged that one Midias had used disrespectful
language toward Demosthenes and his family. Midias took legal
steps to put off the decision by the arbitrator, Straton, including
failing to show up on the day the final decision was to be rendered,
but Straton ruled against him. Although the official record is
incomplete, Midias successfully appealed the decision before the
College of Arbitrators, and Straton was expelled from the board.
This outcome may seem a setback for arbitration at a very early
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stage, but it can also be read as an example of a strong self-policing
mechanism. A traditional judge later upheld the board’s censure of
the arbitrator. The system, it seemed, had worked.

Both Aristotle (384–322 B.C.) and Cicero (106–43 B.C.) com-
mented favorably on arbitration in words that certainly could be
used to describe modern arbitration. They made clear that arbitra-
tion was an alternative to the courts. Aristotle said arbitration was
introduced to “give equity its due weight, making possible a larger
assessment of fairness” (Aristotle). Cicero said a trial is “exact,
clear-cut, and explicit, whereas arbitration is mild and moderate”
(Cicero). He added that a person going to court expects to win or
lose; a person going to arbitration expects not to get everything but
not to lose everything either.

Other Early Uses of Arbitration

The ancient Greeks were not alone in using arbitration at an early
date. Other examples around the world include the following.

• India used a system of arbitration, Panchayat, beginning
twenty-five hundred years ago. The arbitrator, called a Panch,
was given such high status that his decisions were irreversible.
All types of cases could be subject to arbitration, including
criminal matters. This practice of arbitration was so strong that
it continued even during the eight hundred years of Muslim
rule in India.

• Arbitration was also a feature of the Old Irish Brehon Law sys-
tem, a body of indigenous law that existed in Ireland from the
Celtic settlement before Christ. In early Irish law, a brithem,
who had trained in law but had not been appointed by the king
as the official judge, could work as an arbitrator. The law estab-
lished the arbitrator’s pay at one-twelfth of the sum at issue.

• The Spanish king Alfonso the Wise directed the use of arbi-
tration and allowed lawyers to practice with the publication
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of Siete Partides in 1263. This arbitration was binding; 
however, the arbitrators maintained a spirit of conciliation 
by attempting to make decisions harmonious with cultural
norms.

• The early Yi Dynasty in Korea (1392–1910) is remarkable for
its longevity and its extensive use of arbitration. Because of its
isolation, the regime did not employ arbitration in interna-
tional disputes, but it was widely practiced in a variety of
commercial and civil disputes between citizens.

Religious Roots of ADR

The three main monotheistic strains of Judaism, Christianity, and
Islam played significant roles in conflict resolution among their fol-
lowers. These early religion-sponsored precursors to ADR practices
included negotiation, mediation, and arbitration, as well as eccle-
siastical courts. The courts, with their strong interest in establish-
ing peaceful relations within the religious group, strongly
encouraged disputants to use negotiation, mediation, and arbitra-
tion prior to or in place of a court case.

The Wisdom of Solomon

Solomon was king of Israel around 960 B.C. Although he was
essentially the law of the land, his improvisational form of jurispru-
dence in many ways makes him more akin to an arbitrator than a
judge. One famous case holds lessons for all who seek to understand
the true nature of justice.

Two prostitutes came before the king, according to the story.
The first woman said that the second woman had rolled over in the
night and crushed her infant, who was only a few days old. This
second woman then took the living baby of the first woman and
replaced it with her dead child. When it was her turn to speak, the
second woman accused the first of having carried out much the
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same scheme. Both babies were about the same age, and no one
else could tell them apart.

Solomon dramatically called for his sword, saying he would cut
the living child in two so that each woman could have her half.
One woman agreed. The other said that he should award the baby
to her accuser so that the child’s life would be spared. Solomon
awarded the child to the woman who was willing to give it away.

The case has been endlessly parsed by lawyers and child welfare
advocates. Why couldn’t Solomon have worked out joint custody?
How would he know which mother would be a better one in the
long run? In reality, the king’s wisdom shone through, and arbitra-
tors got an excellent early role model.

Jewish Bitzua and P’Sharah

Jewish tradition, based on the Torah and Talmud, provided a judi-
cial setting called Beth Din in which disputants argued their case
before three rabbinical judges. The disputants first had to agree to
be bound by the judges’ decision. Prior to appearing before the
judges, the disputants were strongly urged to resolve their differ-
ences informally in bitzua (mediation) or p’sharah (arbitration). In
Jewish tradition and law, the concept of compromise in dispute res-
olution was highly valued, a further encouragement of negotiations
and mediation.

While the Romans occupied the Holy Land (63 B.C. to 66 A.D.)
and Hebrew courts were abolished, the Hebrews created their own
informal system resembling arbitration. This continuing Jewish tra-
dition made it possible for Jews to avoid Christian courts during the
Middle Ages, when they objected to testifying under an oath iden-
tifying Jesus Christ.

Jewish courts were later established wherever the growing 
Diaspora landed: from cities across the Middle East, throughout
Europe, and in Asia. In the United States, the modern Jewish
Arbitration Court, originally located on the Lower East Side of
New York City, heard a variety of disputes between Jews involving
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