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Acceleration
Constructive, 227–230, 279
Directed, 279
Generally, 278

Acceptance of work: See also Inspec-
tion, Warranties

Authority to accept, 297
Constructive acceptance, 297–299, 302
Delay related to, 299
Final completion, 300–301
Formal vs. constructive, 297–299
Gross mistakes and fraud, 302
Implied acceptance, 297
Latent defects, 301
Limitations on fi nality of, 299, 302
Patent defects, 301
Payment and, 297–298
Possession or use and, 298–299, 

(310)
Punch lists, 300
Rejection of acceptable work, 

293–294
Revocation of, 301–302
Substantial completion, 300
Waiver and, 297–298

Administrative Disputes Resolution 
Act, 85

Affi rmative Action
Executive Order No. 11246, 

305–306
Offi ce of Federal Contract Compli-

ance Programs (OFCCP), 
305–306

Rehabilitation Act of 1973, 306–307

Vietnam Era Veterans Readjustment 
Act of 1974 (VEVRAA), 
305–307

Anti–Defi ciency Act, 39–40
Anti–Kickback Act, 14–15, 17
Assignment of claims, 48–49
Assignment of Claims Act, 48
Assistance agreements, 1077 (531); see 

also Grants
Authority

Actual versus apparent, 7–8, 
27–28, 216

Agent of government, authority of, 
25–36

Alternatives to actual, 28–33, 
218–220

Changes, authority to issue, 216–217
Contracting offi cer, authority of, 7–8, 

25–26, 216
Representative of, authority of, 

26–27, 217
Discretion and, 7
Employee of government, authority 

of, 25–28
Exceptions to strict authority rule, 

28–33, 218–220
Estoppel, 30–31
Implied, 29–30, 220
Imputed knowledge, 32–33, 

218–219
Ratifi cation, 32, 57, 218–219

Limits on, 6–8
Public policy and, 8–9
Unauthorized actions, effect of, 25
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Best value procurement, See Negotiated 
procurement

Bid bonds, 69, 376–378
Bid guarantees, See Bid bonds
Bid protests

Agency protests, 88–90
Attorney’s fees and expenses, 93–95, 

97–98
Choice of forums, 86–87
Court of Federal Claims and, 85–86, 

98, 480
Debriefi ngs and, 89–90
Evolution of, 84–86
General Accounting Offi ce, See 

 Government Accountability 
Offi ce

Government Accountability Offi ce 
(GAO) protests, 84–86, 
91–93, 95, 97–98

ID/IQ contracts, 117
Interested parties, 87–88
Options, exercise of, 119
Small Business Administration, and, 

94–96
Socioeconomic programs, 94–95
Standing, 87–88
Stay of performance pending, 90–92
Time to fi le, 88, 90–91, 93, 95–96

Bids: See Bid protests, Responsibility 
determinations

Acceptance by government, 55–56
Acknowledgement of amendments, 68
Clarifi cation of ambiguities, 

63–64, 374
Cancellation of solicitation, 63
Defective bid bonds, 69
Deviations, 63–64, 67–68
Electronic, 64–66
Firm bid rule, 55, 82
Invitation for Bids (IFB), 55, 58–59, 

63–64
Minor informalities, 69–70
Mistakes, relief for, 81–84
Pre-bid clarifi cation, 63–64
Rejection of all, 63

Reservations and conditions in, 
67–68

Responsible bidder, 59, 71–73
Responsiveness, 67–71
Reverse bid auctions, 66
Sealed bids, 58–59
Timeliness (late bids), 80–81
Unbalanced, 68–69

Bonds: See also Bid bonds, Payment 
bonds, Performance bonds

Damage bonds, 378
Generally, 376
Insurance and, difference 

between, 376
Building Information Modeling (BIM)

Checklist for contractors, 120–121
Generally, 119–121

Buy American Act (BAA)
Components or end products, 

144–145
Construction materials, 144–145
Exceptions to BAA, 174
Grants or cooperative agreements 

and, 540
Trade agreements, 144
Unreasonable cost exception, 

143–144
Violation, government remedies for, 

145–146

Cardinal Change, See Changes
Certifi cations: See also Standards of 

Conduct
Certifi cate of conformance, 302
Contract Disputes Act, 482, 501–508
Contractor, Tables of, 11–13, 509
Department of Defense claims, 

508–509
Government claims, and 515
Payment, 44–45
Public Law 85–804, 508
Purpose and importance, 10, 13
Subcontractor claims, 513
Truth in Negotiations Act, 14, 488, 

508–509
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Changed conditions, See Differing site 
conditions

Changes: See also Claims, Cost Princi-
ples, Costs, Equitable adjust-
ments, Federal Acquisition 
Regulation (FAR), Notice

Affi rmative direction to contractor, 221
Authority to issue, 216–217
Authorized representative of contract-

ing offi cer, and, 217
Bilateral changes, 220
Cardinal change

Multiple changes as, 233
Overview, 231–232
Quantity changes as, 233
Types of possible, 233

Checklist of subcontract provisions 
and, 215–216

Clause
Departure from common-law, 

207–208
Evolution of, 208–209
Purpose for, 207

Constructive, 224–230
Acceleration, 227–230
Defective plans and 

specifi cations, 226
Impossibility of performance, 225
Inspection related, 293–294
Misinterpretation of plans and 

specifi cations, 227
Oral orders, 225
Origin of concept, 224–225

Delays, compared to Suspension of 
Work clause, 277–278

Delayed issuance, 271
Documentation of change, 

243–244
Duty to proceed with, 237
Exceptions to strict authority rule, 

218–219
Express changes, 220–221
Limitations on recovery for, 

244–246
Permissible, types of, 211

Possible impermissible types of, 
211–215

Prerequisites to recovery for, 
237–246

Duty to proceed, 237
Notice, 237–238
Release/reservations of right, 

238–243
Quantity, changes in, 211
Releases, 238–243
Standard Form 30 and, 220–221
Suspensions or schedule delays as, 214
Terms and conditions, changes to, 213
Termination for convenience, and 

deductive changes, 360–361
Unilateral, 220
Value Engineering (VE)

Contracting offi cer, discretion to 
accept/reject, 235

Delay pending consideration of VE 
proposal, 235

Key issues for contractors, 
234–237

Purpose for, 234
Savings, share of, 234
Subcontracting considerations, 237
Warranty of plans and specifi ca-

tions, effect on, 110, 234
Written order for, 222

Christian doctrine, 8, 210, 357
Claims: See also Contract Disputes 

Act (CDA), Certifi cations, 
Extraordinary contractual 
relief, Notice

Assignment of, 48–49
Contractor claims

Defi ned, 483–486
Documentation of cost, 

453–454, 497
Dispute requirement for, 484
Elements of, 493–498
Final decision, request for, 

484–485, 495–496
Monetary, 482–483
Non-monetary, 482
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Claims: (continued )
Past performance evaluations and, 

73–74
Sum certain, when required, 485, 

496–497
Time deadlines for, 489–493
Who may submit, 488–489, 495
Writing, requirement for, 483, 

493–495
Experts, consultants and attorneys, 

use of, 498–499
False claims, see Standards of  Conduct
Freedom of Information Act and, 

499–501
ID/IQ contract awards, and, 117
Legal (attorney’s) fees and costs, and 

415–416, 527–528
Proposals and requests for equitable 

adjustments, compared to, 
483–486

Releases, effect of, 490–492
Government claims

Burden of proof, 514–515
Contractor certifi cation and, 515
Generally, 513–514
Set off/collection rights, 47–48

Standing to pursue claims, 49, 488–489
Subcontractor claims, 510–513

Clean Water State Revolving Fund, 535
Commercial and government contract 

law, relationship of, 1–3
Competition in Contracting Act, 87, 

93–95, 97, 211
Competitive negotiation, See Negotiated 

procurement
Construction Management (CM)

Agency CM, 114
CM at Risk (CM/GC), 114
Generally, 113–114

Constructive changes, See Changes
Contracts: See also Contract interpre-

tation, Federal Acquisition 
Regulation (FAR), Notice, 
Payment, Project delivery 
systems

Availability of funds, 40–43
Awards, See Bids, Negotiated 

 procurement
Binding government to

Authority of employees or agents 
and, 6–7, 25–28

Estimates and, 62
Estoppel and, 30–31
Implied actual authority and, 

29–30
Imputed knowledge and, 32–33
Ratifi cation and, 32, 58

Breach of
Generally, 3
Limitation of damages for, 3
Material, 3

Christian doctrine, effect on, 8
Clauses, See Federal Acquisition 

Regulation (FAR) 
Consideration for, 30
Continuing, 40–43
Defi ned, 1
Delivery systems

Construction management, 
113–114

Design–Bid–Build, 109–111
Design–Build, 111–113
Integrated Design–Bid–Build, 

108–109, 114–115
Specifi cations and, 110–112

Express obligations and duties, 1–2
Federal laws affecting, sources 

of, 4–9
Formation

Consideration, 30, 54, 56
Estoppel and, 30–31
Express contracts, 55–56
Government estimates and, 62–63
Grants or cooperative agreements, 

538–540 
Implied contracts, 56–57
Invitation for bids (IFB), 55
Offer and acceptance, 54–56
Ratifi cation, 32, 57–58
Request for proposals (RFP), 55
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Request for quotations (RFQ), 55
Responsibility, 59, 71–78
Responsiveness, 67–71
Sealed bids, 58–59

Government capacity to
Authority of employees or agents 

and, 7–8, 25–33
Generally, 6–9

Implied contracts, 56–57
Implied obligations and duties

Cooperation, 2, 260, 269
Duty not to hinder or delay, 228, 

261, 266, 269
Good faith and fair dealing, 

33–34
Plans and specifi cations, warranty 

of, 2–3
Incrementally funded, 40–43
Indefi nite delivery

Bid protests and, 117
Defi nite quantity, 116
Generally, 115–117
Indefi nite delivery/Indefi nite 

 quantity (ID/IQ), 116–117
Requirements, 116

Multiyear, 40–43
Novations, 49–50
Options

Evaluation of, 118
Exercise of, 118–119
Generally, 117–118
Protests related to, 119
Total contract duration and, 119

Overview of process, 9–10
Pricing arrangements, See Types
Privity of, defi ned, 49
Types

Construction management (CM), 
113–114

Cost reimbursement
Cost-plus-fi xed-fee, 107
Cost-sharing, 107
Generally, 106
Incentives and, 107, 109
Pure cost, 107

Defi nite quantity, 116
Design–Bid–Build, 109–111
Design–Build, 111–113, 178
Fixed–price

Award fee and, 109
Economic price adjustment, and, 

103–105
Firm, 102–103
Price redetermination of, 

105–106
Generally, 101–102
Incentive

Award fees, 109
Cost reimbursement, 109
Fee adjustment, 108–109
Fixed-price, 108–109
Generally, 107

Indefi nite delivery, 115–117
Indefi nite quantity, 116–117
Integrated Design–Bid–Build, 

108–109
Requirements, 116
Selection of contract type, 

101–102
Contract Disputes Act (CDA): See also 

Claims, Disputes process, 
Extraordinary contractual 
relief, Notice

Alternative disputes resolution 
(ADR) and, 525–527

Appeals
Choice of forums, 523–524
Election doctrine and, 524
Transfer or consolidation of, 525

CDA claim certifi cation, See also 
Certifi cations

Absence of, 502
Defective, 502
Generally, 501–503
Modifi cation of claim and, 

503–504
Monetary threshold for, 

502–503
Required wording of, 505–507

Disputes, not covered by, 4, 481
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Contract Disputes Act (CDA): (continued )
Executive agency and, 479
Final decision

Appeal deadlines
Fulford doctrine, 349, 522
Generally, 519–522
Lack of decision, 522
Waiver of deadlines not avail-

able, 521–522
Contents of, 517–518
Failure to issue, 518–519, 522
Necessity for, 515
Request for, 495–496
Status of, once appealed, 519
Time requirements for, 515–517

Generally, 4, 255, 396, 479–481
Grants or cooperative agreements 

and, 534
Implied contracts, and, 57
Infl ated or fraudulent claims, and, 14, 

17–18
Past performance evaluations, and, 

73–74, 482
Privity of contract and, 49
Subcontractor claims, and, 510–513
Statute of limitations under, 492–493
Surety takeover agreements and, 350

Contract interpretation: See also Con-
tracts, Federal Acquisition 
Regulation (FAR) 

Ambiguities, 112, 162, 166–169
Assumption of risk, 177–178
Clarifi cations and discussions, 167–168
Conduct, interpretation implied by, 

162, 293–294
Construction against drafter, 169
Custom and usage, 165–166, 293
Design–build contracts, 178
Generally, 6, 158–160
Grants or cooperative agreements, 

540–542
Implied duties

Cooperation, 22
Duty not to hinder or delay, 228, 

261, 266, 269, 294

Generally, 169
Good faith and fair dealing, 33–34
Warranty of plans and specifi ca-

tions, 2–3, 170–175
Impracticability or impossibility of 

performance, 176–177
Integration, 163
Mandatory FAR clauses, 8, 161, 166, 

178–182, 183
Misinterpretation as a constructive 

change, 227
Order of precedence, 112–113, 

166–167
Parol evidence, 162–163
Party-defi ned terms, 161
Past experience, 163–165
Prior dealings, 163–165
Reasonable meaning, 159
Special terms and meanings, 

160–161
Subcontracts

Applicable law, 182–184
Incorporating FAR clauses, 

182–183, 185–187
Superior knowledge, 169, 177
Technical terms, 161
Terms of art, 160–161, 165
Warranty of plans and specifi cations, 

110, 170–178
Contract Work Hours and Safety 

Standards Act (CWHSSA), 
148–149

Contracting offi cer: See also Notice
Accepting work, 297
Authority of, 7–8, 25–26, 63, 

216–217, 297
Authorized representatives or 

agents of,
Appointment letters, 26
Authority of, 26–28, 217–218, 297
Ratifi cation of actions by, 32
Titles, signifi cance of, 27

Bid protests and, 88–90, 95–96
Contract interpretation and prior 

dealings with, 162–166
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Designation of, 25–26
Discretion of, 7, 338–339
Duty to examine bids/proposals for 

mistakes, 82–83
Immunity of, 33–36
Implied authority, 29–30, 219–220
Imputed knowledge, 32–33, 218–219
Liability of, 35–36
Presumption of good faith and, 8–9, 

33–35
Ratifi cation, 32, 218–219
Warrants, issued to, 25

Cooperative agreements, 531, 534–536; 
see also Grants

Cost Accounting Standards, 106
Cost ceiling, 106
Cost estimates, 62–63
Cost principles, 106, 402–406, 415
Costs: See also Cost principles, 

 Equitable adjustments
Acceleration, 417
Allocable, 403
Allowable, 403–405
Delay and disruption, 407–414, 

416–417
Documentation of, 453–454
Indirect, 407–414
Interest, 414
Legal fees, 95–98, 415–416, 

527–528
Reasonable, 402–403

Court of Federal Claims: See also 
 Contract Disputes Act

Bid protests, 85–86, 98
Estoppel claims and, 31

Davis–Bacon Act (DBA)
Application, 149–150
Disputes related to, 150–152, 481
Enforcement, 150–152
Prevailing wage, 149
Violations, government remedies for, 

150–152
Debarment and suspension, 12, 78–79, 

128, 133, 140, 146, 148–152

Debt collection, 47–48
Defective plans and specifi cations, 

See Warranty of plans and 
 specifi cations

Delays: See also Acceleration claims, 
Equitable adjustments, Federal 
Acquisition Regulation (FAR), 
Liquidated damages, Notice, 
Project documentation, Sched-
ules, Time  extensions

Burden of proof to establish, 255, 277
Categories of

Compensable, 254, 259–264
Concurrent, 267–269
Excusable, 252–253
Nonexcusable, 254
Unforeseeable, 254–255

Causes of
Access delays, 260, 271
Acts of God, 257–258
Consideration of value engineering 

proposal, 235
Change orders, delayed issuance, 

271, 278
Defective plans and specifi cations, 

259–260
Failure to coordinate multiple 

prime contractors, 260
Government furnished property 

delay, 261
Information, delayed issuance, 271
Inspection/acceptance delay, 162, 

294–295
Labor problems/strikes, 258
Late payments, 262
Material shortages, 258–259
Notice to proceed delays, 

259, 271
Shop drawing/submittal review, 261
Sovereign acts, 272
Suspensions, 262–263
Untimely direction, 261
Weather, 256–257

Checklists for delay documentation, 
273–275
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Delays: (continued )
Contractor fault or negligence, lack 

of, 255
Early completion, delay to, 266–267
Measuring, 275–277
Pre-award delays, 272
Reasonable vs. unreasonable, 271–272
Role of subcontractors and suppliers 

in, 255–256
Schedules and proof of, 264–266, 

273, 275–277, 454–455
Sole source subcontractors, delay by, 

255–256
Suspension of Work

Absence of clause, 269
Constructive, 259, 270–271
Delay remedy compared to 

Changes clause, 277–278
Ordered, 270

Design–Build Contracts
Betterments, 113
Confl icts, RFP and proposal, 112–113
Evaluation factors, 111
Qualifi cation for, 111
Past performance evaluations and, 

76–77
Risk allocation, 111, 178
Short-listed fi rms, 62, 111–112
Specifi cations, 110

Differing site conditions: See also Notice
Defi ned, 189
Exculpatory clauses and, 202–204
Quantity variations, 199
Record-keeping requirements, 205, 

445–455
Recovery for, factors affecting, 

200–202
Site investigations, 200, 202
Type I

Defi ned, 191–192
Examples of, 193–195

Type II
Defi ned, 191, 195
Examples of, 195–198

Weather, 198–199

Disputes process: See also Claims, 
 Contract Disputes Act, Extraor-
dinary contractual relief

Alternative disputes resolution 
(ADR), 525–527

Consolidation of boards of contract 
appeals, 481

Evolution of, 476–480
FAR Part 33 and, 476
GAO role in, 479

Eichleay overhead, See Equitable 
Adjustments

Electronic bids, See Bids
Environmental laws

Energy effi ciency, 153
Energy Policy Act of 2005, 153
National Environmental Policy Act 

(NEPA), 154
Recovered materials, 154
Sustainable design, 153

Equal Access to Justice Act, 98, 
527–528

Equal Employment Opportunity
Executive Order No. 11141, 140, 142
Executive Order No. 11246, 141
Offi ce of Federal Contract Compli-

ance Programs (OFCCP), 
140–141

Rehabilitation Act of 1973, 142
Vietnam Era Veterans Readjustment 

Act of 1974 (VEVRAA), 
141–142

Equitable adjustments: See also 
Changes, Claims, Costs Prin-
ciples, Costs, Federal Acqui-
sition Regulation (FAR), 
Project documentation

Acceleration, 417
Breach of contract damages, com-

pared to, 399–401
Costs, and, 395–396
Defi nition, 160–161
Delay and disruption, 416–417
Direct costs, 406–407
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Home offi ce (Eichleay) overhead and, 
411–413

Indirect costs
Contractual limitations on, 414
Home offi ce overhead, 411–413
Job site general conditions, 

407–410
Interest expenses and, 414–415
Ineffi ciency claims and, 418–420
Legal (attorney’s) fees and costs, and, 

415–416, 527–528
Lost profi ts, 401
Methods of pricing

Actual costs, 421–423
Jury verdict, 424
Modifi ed total cost, 423–424
Total cost, 422–423

Profi t
Contractual limitations on, 414
Generally, 413

Reasonable cost
Generally, 402–403
Incurred cost, 399, 402
No presumption of, 398–399, 403

Estimates: 
Government cost, 62–63
Quantity requirements, 116, 

199, 212
Extraordinary contractual relief (Pub. L. 

85–804)
Distinguished from CDA claims, 

486-487
Relief available, 487
Certifi cation requirement, 488

Fair Labor Standards Act (FLSA), 
146–147

Federal Acquisition Regulation (FAR)
Clauses

Accident Prevention, 296
Anti-Kickback Procedures, 18
Availability of Funds, 38
Bid Guarantee, 377
Certifi cation of Current Cost or 

Pricing Data, 12

Change Order Accounting, 244, 
421–422

Changes, 209–210, 279, 396, 
427–429, 435–436

Christian doctrine and, 8, 210, 357
Contract Changes – Supplement 

(VAAR), 244–245
Contract Terminations – 

 Debarment, 334
Davis–Bacon Act, 334
Default (Fixed-Price Construction), 

253, 329–330, 347, 432–433
Differing Site Conditions, 190, 

191–192, 198–200, 202–205
Disputes, 13, 430, 433, 483, 505
Economic price adjustment 

clauses, 43, 105
False Statements in Bids, 11
Generally, 4, 8, 18–19
Inspection of Construction, 217, 

285–286, 291–292, 297, 299, 
301, 308, 334, 343

Limitation of Government’s Obli-
gation (DFAR), 42, 
52–53

Liquidated Damages – 
 Construction, 352

Mandatory, 8
Material and Workmanship, 174, 

179–180, 286–287
Notice of, 8
Payments under Fixed-Price Con-

struction Contracts, 44
Permits and Responsibilities, 

178–179, 287
Physical Data, 202–203
Site Investigation and Conditions 

Affecting the Work, 200
Specifi cations and Drawing for 

Construction, 181–182, 227
Subcontract incorporation of, 

182–184, 442–443
Suspension of Work, 214, 

262–263, 269–272, 283, 413, 
430–431, 439
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Federal Acquisition Regulation (FAR)
Clauses (continued )

Termination for Convenience of the 
Government (Fixed-Price), 
182, 233, 358–359, 431–432

Use and Possession Prior to Com-
pletion, 287, 298, 310

Value Engineering – Construction, 
234–236, 248–251

Variation in Estimated Quantity, 
199, 212, 233

Warranty of Construction, 
307–308, 311–312

Withholding of Funds, 334
Deviation procedures from, 166

Federal Acquisition Streamlining Act 
(FASA), 60, 73, 117

Federal Claims Collection Act, 48
Federal Courts Administration Act, 501
Federal Employees Liability Reform and 

Tort Compensation Act, 35
Federal Grant and Cooperative 

 Agreement Act (FGCAA), 
532–535

Federal Tort Claims Act, 35–36
Federal law: see also Contract Disputes 

Act, Federal Acquisition 
Regulation (FAR)

Agency supplements to FAR, 4, 
18–19, 244–246

Effect on contractors, 6–9
Federal grants, 5, 531–541
Generally, 4–5
GAO Bid protest decisions, 5
U.S. Court of Federal Claims (U.S. 

Court of Claims, U.S. Claims 
Court), 5

Fixed-price contracts
Award fees, 109
Economic price adjustment, 103–104
Firm fi xed-price, 102–103
Incentive, 107–109
Price redetermination, 105–106

Fulford doctrine, 349, 522
Funding: see also Federal Acquisition 

Regulation (FAR)

Administration of appropriated funds, 
limits on, 38–39

Anti-Defi ciency Act, 38–40
Appropriation process, 37–38
Availability of funds, 40–43
Budget process, 36–37
Incremental, 40–43
Multiyear contracts, 40–43
Options and, 118

General Accounting Offi ce, See Govern-
ment Accountability Offi ce

Government
Agents or Employees of

Authority of, 7, 25–33
Immunity of, 33–35
Liability of, 35–36
Presumption of good faith and, 

33–35
Authority to contract, limits on, 6–8, 

62–63
Bound by its contracts, 6
Capacity to contract, 6
Estimates

Bid/proposals exceeding, 62–63
Requirements, 116
Revision by government, 63

Public policy, effect on contractors, 6–9
Government Accountability Offi ce (GAO)

Bid protest decisions, 5
Bid protests, 5, 73, 84–86, 91–93
Role in disputes process, 479

Grants
Administrative requirements, 533, 538
Agency authority, 532–533, 537
Contract interpretation, 540–541
Contract provisions required, 541–542
Generally, 5, 531–533
Grants Management Common 

Rule, 533
Procurement procedures, 536–537

Historically Underutilized Business 
Zone (HUBZone) program

Contracting assistance, 137–138
Qualifi cation for, 136–137
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Inspection
Contractor obligations, 287–288, 295
Contractor quality control (CQC), 

288–289, 301
Cost, 295–296
Delay or disruption, 294–295
Different standard of performance, 

293
Economic waste, 289–291
Government inspections

Duty to inspect, 291–292
Failure to inspect, 292
Latent defects and, 301–302
Limits on, 292–295
Right to inspect, 291
Tearing out completed work, 296

Rejection of work, 293–294
Re-Inspection, 295–296
Safety inspections, 296–297
Standards of performance, 293
Wrongful rejection, 294

Insurance and bonds, difference, 376
Internet-based resources, 10, 21–24
Interpretation of contracts, See Contract 

interpretation
Invitation for Bids (IFB)

Clarifi cation of ambiguities, 63–64, 
93, 167–168

Generally, 58–59, 63–64
Warranty terms in, 306–307

Key Points – Issues to Consider
Chapter 1 – Federal Government 

Contracts and Commercial 
Contracts, 20

Chapter 2 – Authority to Contract, 
50–51

Chapter 3 – Contract Formation, 
99–100

Chapter 4 – Contract Types, 121–122, 
Chapter 5 – Socioeconomic 

Policies, 157
Chapter 6 – Contract Interpreta-

tion, 284
Chapter 7 – Differing Site Condi-

tions, 205–206

Chapter 8 – Contract Changes, 246–247
Chapter 9 – Delays, Suspension, and 

Acceleration, 280–281
Chapter 10 – Inspection, Accept-

ance, Commissioning, and 
 Warranties, 309

Chapter 11 – Terminations, 367
Chapter 12 – Bonds, 390
Chapter 13 – Equitable Adjustments 

and Costs, 425
Chapter 14 – Project Documentation 

Techniques, 457
Chapter 15 – Disputes, 528–529
Chapter 16 – Federal Grants for Con-

struction Contracts, 542–543

Labor Standards
Contract Work Hours and Safety 

Standards Act (CWHSSA), 
148–149

Davis–Bacon Act (DBA)
Application, 149–150
Enforcement, 150–152
Prevailing wage, 149–150
Violations, Government remedies 

for, 150–152, 341
Fair Labor Standards Act (FLSA), 

146–148
Portal-to-Portal Act, 147–148
Service Contract Act, 152–153

Late bids and proposals, 80–81
Liquidated damages

Challenging the rate, 352–354
FAR clause, 352
FAR policy on, 351–352
Generally, 350
Multiple liquidated damages rates, 

354–355
Relief from enforcement, 355–356
Substantial completion and, 351
Surety liability for, 388–389

Materials
Contract interpretation, 179–181
Shortages, 258
Payment bonds and, 379–382
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Materials (continued )
Warranty of availability, 173–175, 252

Mentor–Protégé Agreements, 139–140
Miller Act: See also Bid bonds, Payment 

bonds, Performance bonds
Disputes process and, 511–512
Generally, 378–390

Mistake in bid or proposal, relief for
Generally, 81
Pre-award, 82–83
Post-award, 83–84

Model Procurement Code, 536
Multiyear contracts, 40–43

Negotiated procurement
Award process, 61–62
Best value, 60–61, 73–74, 234
Clarifi cation of ambiguities, 63–64, 

112–113, 167–168
Clarifi cations, discussion and 

exchanges, 61, 167
Competitive range (“Short List”), 

61–62, 70–71, 77, 111–112
Cutoff dates and, 62
Mistakes in proposals, 81–84
Pre-proposal clarifi cations, 63–64
Request for Proposals (RFP), 55, 

60–62, 63–64
Responsiveness and, 70–71
Right to withdraw proposal, 55, 82
Timeliness, 80–81

North American Industry Classifi cation 
System, 124–125, 135

Notice
Changes, 237–238, 427–429, 

435–436, 440–441
Checklists, 458–461
Claims, 433, 483, 490–491, 493
Defective plans or specifi cations, 

427–429, 440
Delays, 272–273
Differing site conditions, 190, 

204–205, 429–430, 441, 
443–444, 460

Disputes, 438, 490

Failure to give, consequences for, 
434, 440–441, 444–445

Form of, 435–439
Payment bond claims, 383–384
Performance bonds, 386–390
Project documentation, and, 427–455
Provided to representative of 

 contracting offi cer, 433–434
Sample letters, 462–466
Subcontracts, and, 442–445
Suspension of work, 430–431, 439, 441
Termination, 340–342, 358–359

Novations, 49–50, 246

Offi ce of Federal Contract Compliance 
Programs (OFCCP), 140–141

Past performance evaluations
Challenges to, 77–78, 482
Disputes and claims affecting, 73–74
Generally, 24, 73–77
Procedure for, 74–77

Payment
Acceptance of work and, 297–299
Certifi cation, 44–45
Final payment, 46
Interest on late, 46
Invoicing, 44–45
Progress payments, 45
Prompt Payment Act, 45–47
Retainage, 45
Subcontractors and, 44
Sub-subcontracts, 46

Payment bonds: See also Miller Act, 
Notice, Performance bonds

Claims covered, 380–383
Delay damages and, 382–383
Equipment, 382
Form SF25A, 378, 393–394
Materials, 381
Parties covered, 379–380
Punch list and warranty work, 384–385
Subcontractor distinguished from 

supplier, 380
Substitute for lien rights, 378
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Surety defenses, 383
Time for enforcement, 384–385
Waiver of rights under, 385

Performance bonds: See also Miller 
Act, Notice, Payment bonds, 
Terminations for default

Damages available against surety, 
388–389

Default declaration, 386
Form SF25, 387, 391–392
Surety claims against government, 

387–388
Surety defenses, 389
Surety options upon default, 

386–387
Takeover agreements, 387

Plans: See also Warranty of plans and 
specifi cations

Course of dealing or performance 
and, 369–372

Delivery systems and, 109–110
Design–Build contracts and, 111
Like-effect provision, 394

Price adjustments, See Equitable 
 adjustments

Price/Cost infl ation, risk of, 43, 
103–105

Procurement integrity, See Standards of 
Conduct

Project commissioning, 302–305, 313
Project delivery systems: See also Build-

ing Information Modeling
Construction management, 113–114
Design–Bid–Build, 109–110
Design–Build, 111–113
Integrated Design Bid Build, 

108–109, 114–115
Specifi cations and, 110

Project Documentation
Cost accounting records, 453–454
E-mail, 455
Recommendations, 445–457
Sample forms, 462–475
Scheduling, 454–455
Types of, 447–456

Proposals: See also Bids, Negotiated 
procurement

Electronic, 64–66
Mistakes, relief for, 81–84
Request for proposals (RFP), 60–64
Responsiveness, 70–71
Timeliness, 80–81

Rehabilitation Act of 1973, 306–307
Releases

Change orders, 238–240
Final payment, 240–243
Reservation of rights, 243

Request for proposals (RFP)
Design–Build contracts and, 111–113
Clarifi cation of ambiguities, 167–168
Generally, 60–64, 111–113

Responsibility determinations
Generally, 10, 71–78
Challenges to, 73, 77–78
GAO review, 73
Past performance evaluations and, 24, 

73–74
Responsive bids and proposals: See 

Bids, Negotiated procure-
ment, Proposals

Restatement of Contracts, 364
Reverse bid auctions, See Bids
Rice doctrine, 407–408

Safety
Agency safety requirements, 

155–156, 296
Inspections, 296–297
Occupational Safety and Health Act 

(OSHA), 154–155
Scheduling

Documentation, and, 454–455
Types of, 264
Use of, 264–266, 294, 355

Section 8(a) Program, See Small  Business
Service Contract Act, 152–153, 

320–321, 481
Service-Disabled Veteran-Owned 

(SDVO) businesses, 139
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Set asides
Competitive offers, 129
Fair market price, 129
Section 8(a) program, 133–135
Service-Disabled Veteran-Owned 

(SDVO) businesses, 139
Small Disadvantaged Business Pro-

gram, 135–136
Subcontracts to large businesses, 127
Subcontracts to small businesses, 

129–130
Total set asides, 128–129

Setoff rights, 47–48
Severin doctrine, 241, 510–511
Small Business, See also Set-asides

Administration, (SBA), 124, 131, 
133–134

Affi liates, 126–127
Bid protests, 94–96
Eligibility, 124–128
Goals, documentation of efforts to 

meet, 130
Historically Underutilized Business 

Zone (HUBZone) program
Contracting assistance, 137–138
Qualifi cation, 136–137

Mentor-Protégé agreements, 139–140
Section 8(a) program

Competitive awards, 134
Contract awards, 133–135
Eligibility, 131–133
Misrepresentation of status, 11, 133
Sole-source awards, 133–134

Self-certifi cation, 127–128
Service-Disabled Veteran-Owned 

(SDVO) businesses, 139
Size, 124–127
Small Disadvantaged Business (SDB) 

program
Contract awards, 135–136
Eligibility, 135
Price evaluation adjustments, 136

Subcontracting to large business, 127
Spearin doctrine: See Warranty of plans 

and specifi cations

Specifi cations, See also Warranty of 
plans and specifi cations

Compliance with, 289–292
Course of dealing or performance 

and, 163–166
Delivery systems and, 110
Design–Build contracts and, 

111–113
Economic waste and, 290–291
Like-effect provision, 181–182
Performance versus design, 110, 

170–173
Warranty of, 170–175

Stafford Act, 537
Standard Forms (SF)

SF 25, 391–392
SF 25A, 393–394
SF 26, 38
SF 30, 38, 220–221
SF 33, 38
SF 1402, 25, 216
SF 1436, 13
SF 1439, 13

Standards of conduct: See also, Cer-
tifi cations, Debarment and 
suspension, False Claims Act

Anti-fraud and false claims statutes, 
13–14, 128, 133, 146

Civil statutes, 14
Code of ethics, 18–19
Criminal statutes, 14
Damages for violation of, 16
Defective work and fraud, 302
Ethics training, 19
Federal laws relating to, 12–14
Knowledge of violation of, 16
Qui tam actions and, 13, 17
Self-Reporting/Hotline Require-

ments, 13, 18–19
Violations, sanctions for

Anti-Kickback Act of 1986, 17
Contract cancellation, 13–15
False Claims Act, 15–18, 128, 

133, 146
False Statements Act, 11
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Forfeiture of Fraudulent Claims 
Act remedy, 17–18

Subcontracts: See also Subcontractors
Applicable law, 395–397
Flow down clauses, 442–443
Incorporation of FAR clauses, 

394–395, 398–400
Interpretation of, 394–400
Notice provisions, and, 442–445
Termination for Convenience, and, 

361–362
Value engineering change proposals 

and, 237
Subcontractors: See also Severin doc-

trine, Subcontracts
Certifi cation of claims by, 513
Defi nition of, 255–256
Distinguished from suppliers, 380
Pass through agreements with, 

511–512
Payment bonds and, 379–380
Payment certifi cation and, 44–45
Prompt Payment Act and, 46
Standing to pursue CDA claims, 

510–511
Warranty of plans and specifi cations, 

and, 110
Substantial completion, 300, 342–343
Supplies: See Materials
Surety: See also, Miller Act, Payment 

bonds, Performance bonds
Damages against, 385
Defenses

Bid bonds, 378
Payment bonds, 383
Performance bonds, 389–390

Obligations, 376–378, 386–387
Options upon default, 386–387
Takeover agreements, and, 

387–388
Suspension of work: See Delays

Terminations: See also Delays, Fed-
eral Acquisition Regulation 
(FAR), Fulford doctrine

Constructive
Awards, wrongful cancellation, 364
Failure to place orders, 363–364
Wrongful default terminations, 363

For convenience
Government rights

Limits on, 358
Scope of, 357

Historical evolution, 356–357
Partial termination, deductive 

change compared, 360–361
Settlement Proposals

Calculating amount of, 
365–367

Loss contracts, 367
Time for submission of, 365
Subcontracts, termination issues, 

361–362
For default

Appeal of determination, 348–349
Common law, basis for, 328–329
Contract reinstatement, 341–342
Contractor defense

Excusable delays, 329–331, 333
Sole source specifi cation, 337
Substantial completion, 342–343

Grounds for
Alternative, 152, 341
Anticipatory repudiation, 335–336
Buy American Act violations, 145
Davis Bacon Act violations, 341
Failure to complete by required 

date, 331, 333–334
Failure to comply with contract 

requirements, 334–335
Failure to make progress, 

332–333
Failure to proceed, 214, 232, 

237, 332
Fraud, 15–16, 341
Labor standards violations, 146
Service Contract Act violations, 

152–153
Subcontractor, supplier perform-

ance failures, 336–337
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Terminations: (continued )
Government remedies and  damages

Completion costs, 347–349, 
388–389

Liquidated damages, 350–352
Mitigation of damages by gov-

ernment, 388
Limitation on default termination 

right
Obligations following substan-

tial completion, 343
Substantial completion, 342–343

Process
Contracting offi cer discretion, 

338–339
Cure notices, 339–340
Termination notice, 341–342

Replacement of non-performing 
subcontractor, 337

Reviving right to, by government, 
346–347

Surety’s obligations and rights fol-
lowing, 387–388

Waiver of termination right by gov-
ernment, 343–346

Wrongful, limits on contractor 
recovery, 330, 363–364

Time extensions: See also Accelera-
tion, Delays, Notice, Schedules

Burden of proof, 277
Checklists for delay documenta-

tion, 273–274
Documentation of delay, 273
Measuring delay, 275

Tucker Act, 78, 87, 98

Uniform Commercial Code, 3, 33

Vietnam Era Veterans Readjustment Act 
of 1974 (VEVRAA), 141–142

Walsh Healey Act, 481
Warranties, See also Warranty of plans 

and specifi cations
Acceptance of work and, 297–301, 

306–307
Commencement of, 297–298
Contractual warranties, 305–307
Express warranties, 305–307
Government remedies, 308
Implied warranties, 2, 305, 307–308
Phased construction, and, 306

Warranty of plans and specifi cations
Building Information Modeling, 

and, 121
Delays due to defective plans and 

specifi cations, 259–260
Defective, as a constructive change, 

226–227
Design–build contracts, and, 308
Effect of value engineering change 

on, 234–235
Equitable adjustment for, 418
Implied nature of, 2–3, 110, 170–176, 

308, 418
Performance versus design specifi ca-

tions, 170–173
Subcontractors, and, 110

Whole Building Design Guide, 313






