
CHAPTER 1

Phases of Employment
Litigation
Frank J. Landy

A typical employment discrimination case can be bewildering in
its complexity. From start to finish it may last for five or more years.
Various stages (for example, discovery) may be postponed or
extended. The trial itself may be delayed for various reasons,
including requests by one or both of the parties or a scheduling
problem experienced by the judge. What will be presented in this
chapter is a common, though not universal, series of stages in an
employment discrimination trial from its inception to its ultimate
conclusion. Because the most complex and encompassing lawsuits
tend to be class actions, the description will follow the course of a
class action employment discrimination lawsuit. Further, I will pre-
sent a disparate impact (unintentional discrimination) rather than
a disparate treatment (intentional discrimination) scenario. Fig-
ure 1.1 presents a simplified version of the flow of a discrimination
case. It may be helpful to return to this figure as the various stages
are introduced. A more elaborate view of the process can be found
in Lindemann and Grossman (1996).

Investigation and Conciliation
When an applicant, employee, or former employee feels that he
or she has been treated unjustly, the first step is most often con-
tacting a federal, state, or local governmental agency (the Equal
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Employment Opportunity Commission [EEOC], a state or local
human relations commission, and so forth) to register that protest
formally. That agency will then contact the employer and request
some basic information about the charge of discrimination. This
phase of the process is often known as an investigation. Using the
information gathered in the investigation, the agency will render
a determination on the merits of the charge. If the agency finds
that the charge has merit, the agency will then attempt to achieve
an amicable resolution through a process known as conciliation.
The agency may suggest a remedy, the employer may counter with
an alternative resolution, and the dispute may be settled at this
stage. Or the employer and the agency may fail to reach an agree-
ment, and the dispute may enter the more formal arena of litiga-
tion. Alternatively, following an investigation the agency may find
the charge to be without merit.

The Right to Sue
When an individual or group believes that an employment prac-
tice is illegal, the first step in challenging that practice is the filing
of a formal charge of discrimination with an administrative agency,
as I have just described. The individual filing a charge is known as
the charging party. In order to file a formal lawsuit in federal court
under Title VII of the 1964 Civil Rights Act, the administrative
charge needs to be processed by an agency (for example, the
EEOC). The individual or group must go through this regulatory
agency before filing a suit. By requiring such processing, it is hoped
that the more frivolous claims by charging parties may be aban-
doned after a negative regulatory review. Nevertheless, a charging
party has an absolute right to file a lawsuit regardless of the find-
ings of a regulatory agency such as the EEOC. This means in prac-
tice that anyone who is upset about an employer’s decision can file
a federal lawsuit, thus increasing the case load in the civil court
system. (The interviews with federal judges presented in Chapter
Fifteen show that this is exactly what some judges believe is hap-
pening.) A charging party may receive a right to sue notification in
three ways: (1) the charging party may simply ask for it after a fixed
time period has passed, and the EEOC is required to comply; (2) it
will be automatically issued if the EEOC finds the charge without
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6 EMPLOYMENT DISCRIMINATION LITIGATION

merit; and (3) it will be automatically issued if the EEOC finds the
charge to have merit but is not able to resolve the charge with the
employer.

Note that if the defendant is a public employer, such as a state
personnel department or municipal police department, the case
may be taken over by the Department of Justice. If the defendant is
a private employer such as Home Depot or the Ford Motor Com-
pany, the case may be litigated by the EEOC. The Department of
Justice and the EEOC do not get involved in very many cases in
which a right-to-sue letter has been issued. Like the Supreme Court
these agencies pick and choose cases which they choose to litigate.
Thus, even though the EEOC may be the agency that permits a suit
to be filed, this does not make it an “EEOC” case. Typically a
charge to the EEOC must be filed within 300 days of the practice
that gives rise to the claim of discrimination. If a right-to-sue letter
has been issued by the EEOC, the complainant (whom we will call
the plaintiff ) may then retain a lawyer and pursue the charge
against the employer in federal court. The overwhelming majority
of charging parties do not file lawsuits.

The Complaint
For those charging parties who choose to file a lawsuit, the next
step in an employment case is the filing of a formal complaint with
the court. The complaint will identify the plaintiff or plaintiffs; the
reason for the complaint; the right that the plaintiff has to file the
charge, including things such as protected status (for example,
race or gender); the practice purported to be discriminatory; and
the remedy sought by the plaintiff.

Class Certification
A plaintiff can sue an employer individually, as part of a group of
other plaintiffs, or on behalf of a class of similarly situated individ-
uals. For example, a rejected African American applicant for a job
with a manufacturing company might attempt to file a suit in
which he or she represents not only himself or herself but also all
African Americans who were rejected by that company in the three
previous years. This larger group of applicants would be proposed
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by plaintiff’s counsel to be a class (this designation having pro-
duced in turn the term class action suit). If the plaintiff wins the
case, then all members of the class may be entitled to share in the
award, although the actual plaintiffs who file the suit (called named
plaintiffs) will usually be awarded a larger amount because of their
continued involvement in the case. Surprisingly, very few lawsuits
are filed by rejected job applicants.

A judge decides whether or not the lawsuit may proceed on
behalf of a class (that is, the judge determines whether class certi-
fication is warranted). A number of criteria must be met for class
certification; the most important are (1) that the plaintiffs are all
members of a protected class (for example, women or African
Americans), (2) that the named plaintiff does actually have a claim
that is common to a large group of people (for example, failure to
hire), (3) that the number of plaintiffs is so large as to make con-
solidation of complaints more efficient (for example, 500 or more
potential plaintiffs), and (4) that there is a common basis for the
complaints of class members (for example, the same hiring process
was used to reject all the plaintiffs). The advantages to the lawyers
representing the plaintiffs of gaining class certification are sub-
stantial. If a lawyer represents a single individual in a discrimina-
tion case, a win and an award of $400,000 may result in a fee of
$100,000 to the lawyer. If, instead, a class is certified and that class
includes 500 plaintiffs, the award may be in the multimillion-dollar
range and the fee for the lawyer may be in the millions of dollars.
A winning plaintiff in a Title VII lawsuit is normally awarded back
pay and often is awarded front pay as well. Title VII imposes no
limit on the amount of those awards, but they must bear a direct
relation to the actual monetary losses of income suffered by the
plaintiff. In addition to these actual damages, which are not
capped, Title VII provides for punitive damages and damages for
emotional distress. The range for such extra damages to each
plaintiff has a ceiling that runs between $50,000 and $300,000 for
each award, depending on the size of the company—the larger the
company, the higher the ceiling. For companies with less than 100
employees, the ceiling for the extra damages is set at $50,000. For
companies with more than 500 employees, the ceiling is $300,000.

In the class certification stage, an I-O psychologist is often
called on to determine whether the members of the class were all
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8 EMPLOYMENT DISCRIMINATION LITIGATION

subject to the same practice. For example, the challenged practice
may be a hiring system that used several different standardized tests
or procedures over a period of three years—a different practice
each year. The practice in year 1 might have included a written test
of intelligence and an interview. In year 2 the organization might
have changed to a series of work sample tests. And in year 3 the
company might have used a situational interview. The I-O psychol-
ogist would examine the practices in question. In this case it is likely
that the psychologist would offer the opinion that each of the
devices was conceptually and psychometrically different, making
the applicants within each year similar, but across the three years
dissimilar. And, basing the decision on the opinion of the psychol-
ogist, the judge might certify three separate subclasses of plaintiffs,
one class for each of the three years. In contrast, if instead of three
distinct practices, the company had used three tests (one each
year), tests that were simply parallel forms of the same basic test,
then the psychologist might agree that the tests represent a com-
mon practice, and a single class might be certified by the court.

The process by which classes are certified may take different
forms. It is within the discretion of the judge to simply examine
reports submitted by both sides in favor of or opposing class certi-
fication. Alternatively the judge may request both sides to submit
reports, then hold an actual hearing or mini-trial with oral testi-
mony from expert and nonexpert witnesses as a way of making a
decision. In either case the judge will issue a written opinion iden-
tifying which, if any, classes have been certified. This opinion is sub-
ject to appeal and may be questioned by either party in a U.S. court
of appeals.

A word of explanation might be in order here for the reader
new to the judicial process. The lowest of the three levels of the
federal judicial system consists of the U.S. district (trial) courts.
The actual employment discrimination suit is heard by a district
court judge (and possibly a jury). The trial judge or jury renders
an opinion at the conclusion of the trial, declaring a judgment in
favor of the plaintiff or the defendant. Either party may claim that
the judge has made legal errors during the trial and may appeal
the decision to the next level, which consists of the U.S. courts of
appeals (also referred to as circuit courts, in reference to the eleven
geographical areas in which they have jurisdiction, or by circuit
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number, for example, ninth circuit). For example, a losing party
might complain that the trial judge made a legal error by exclud-
ing the testimony of the losing party’s expert witness. The court of
appeals will review the written record of the trial as well as the
motions supporting and attacking the appeal and render a deci-
sion regarding the legitimacy of the appeal. But the court ad-
dresses only legal issues, not factual issues. The losing party at trial
has an automatic right of appeal to the court of appeals, and the
court of appeals must accept the appeal and rule on its merits.

The third and highest level of the federal judiciary is the U.S.
Supreme Court. The losing party at the court of appeals does not
have an automatic right to appeal to the Supreme Court. The los-
ing party at the court of appeals must file a special petition that
explains why the Supreme Court should accept an appeal in this
particular case. The Supreme Court hears only a small fraction of
the appeals it receives. The Supreme Court has no written stan-
dards for determining which appeals to accept, although a few
trends have appeared over time. For example, the Supreme Court
is more likely to accept an appeal when important constitutional
issues are at stake or when there is conflict between the legal rul-
ings of two or more circuit courts of appeal.

Discovery
In television dramas and movies depicting high-profile civil and
criminal trials there is often a moment of high suspense when a wit-
ness blurts out an admission or explanation that comes as a com-
plete surprise to the examining lawyer, resulting in a radical shift in
the course of the trial. This virtually never happens in real-life civil
trials because of a process called discovery. Through the discovery
process, lawyers are given access to witnesses who will be called by
the other side and to any documents relevant to the allegations of
discrimination. Lawyers may send a series of interrogatories to the
opposing party asking for specific written answers to specific ques-
tions. A plaintiff may contend, for example, that he or she was
passed over for a position in favor of a less qualified applicant. The
plaintiff will be asked to identify explicitly who that less qualified
person was and to state why the plaintiff believes that this person
was less qualified. In addition the lawyers may ask for documents
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10 EMPLOYMENT DISCRIMINATION LITIGATION

such as the past employment record of the plaintiff or the com-
pany policy covering promotions or discipline. Finally, the lawyers
may request to take the depositions of any persons who may testify
at trial. A deposition is a formal interview under oath conducted by
an opposing attorney. If the lawyers are good at what they do, by the
time a trial actually occurs there are few secrets or uncharted areas
of testimony. Lawyers use the information gathered through the
discovery process to plan their trial strategy.

The role of the I-O psychologist in the discovery process is var-
ied. The most obvious role is as an expert. The I-O psychologist
will be deposed by the opposing attorney. Prior to deposition the
expert submits a report containing any and all opinions the expert
expects to offer at trial and the foundation for each opinion. This
represents a valuable document for the opposing attorney and
forms the foundation for the deposition of the expert. Occasions
often arise when the initial report may be supplemented. These
occasions may involve additional data that are uncovered or the
presentation of an opposing expert report that warrants rebuttal
in the form of a supplemental report. Procedures for submission
of expert reports vary. Often reports by opposing experts are filed
simultaneously, at the court’s direction. In these cases supplemen-
tal reports are more common. Alternatively the plaintiff expert may
be required to file a report first, and then the defendant expert
will be required to file a responding report within some time
period, often thirty to forty-five days, with a rebuttal report by the
plaintiff’s expert after that. Supplemental reports are somewhat
less common when the initial reports are not filed simultaneously.
Experts may be subsequently redeposed on supplemental reports
after the deposition based on their initial report. If reports are filed
by experts for class certification requests, the experts will likely be
deposed on those reports as well. Thus it is conceivable that a given
expert might be deposed on at least three separate occasions in a
large complex case—after a class certification report, after an ini-
tial report on the substance of the case (often called a merits report),
and after any supplemental reports have been submitted.

The I-O psychologist can also be of help in other parts of the
discovery process. He or she can advise the lawyers about the tech-
nical or procedural documents to request from either the plaintiff
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or defendant. In our example, defendant documents might in-
clude the tests themselves and their technical manual and backup
information, as well as company policy statements, procedural
memos, and the like. Plaintiff documents might include training
records, correspondence with the employer, and so forth. Because
the I-O psychologist is very familiar with human resource (HR)
procedures and test information, he or she can help the lawyers
understand the meaning and relevance of these documents. The
psychologist may also be involved in helping the lawyers prepare
for the deposition of witnesses on the other side, both fact wit-
nesses and other expert witnesses. In some cases the psychologist
may attend the deposition of the opposing expert and assist his or
her lawyer in understanding technical answers or in framing tech-
nical follow-up questions.

Discovery may also involve data sets that will provide the foun-
dation for statistical analyses carried out by the I-O psychologist
or by a retained statistician. There is often lengthy discussion of
the appropriate data set and of the interpretation and manage-
ment of the data set, because the data are seldom in a form
amenable to easy or immediate analysis. On some occasions a
court (judge or magistrate) may rule on what data set will used by
each side (often referred to as a stipulated database). Once an ex-
pert does a particular analysis on a data set and that analysis
becomes the foundation for an expert opinion, then the specific
analysis and underlying data must be provided to an opposing
expert for verification.

Although I discuss discovery as if it followed the class certifica-
tion process, discovery will also precede a class certification hear-
ing or motion. Either side may request information that would
assist in the determination of who does and does not belong in a
particular proposed class.

Motions
Throughout the course of the litigation, lawyers will file various
motions with the judge asking for a wide range of actions. As an ex-
ample, in the course of discovery, lawyers for the plaintiffs may
request information from the defendant company and the company
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12 EMPLOYMENT DISCRIMINATION LITIGATION

may decline to provide that information, claiming that it is irrele-
vant as well as expensive to produce. The opposing lawyers will
then file a motion asking the judge to compel or require the defen-
dant to provide the information.

In Limine Motions

As will be seen in later chapters (especially Chapters Six, Fourteen,
and Fifteen), motions to exclude the testimony of an expert are
often made by opposing attorneys. These motions are usually
referred to as in limine motions, meaning that the judge is being
asked to either exclude or limit the testimony of the expert. It is
not unusual for in limine motions to be filed before a motion for
class certification. As will be discussed in Chapter Six, Daubert
motions are attempts to exclude the testimony of an expert on the
argument that the expert testimony is not sufficiently scientific and
would mislead the judge or the jury. A motion may also be made
to exclude an expert because he or she does not possess the rele-
vant credentials (for example, education, training, or experience)
to be qualified as an expert. Daubert motions are usually made
before a trial begins. Often there will be a Daubert hearing pre-
ceding the trial, conducted by the judge to determine what testi-
mony will be permitted at trial. At the Daubert hearing the I-O
psychologist may be expected to defend his or her opinions as sci-
entifically sound. In defending these opinions as based on science
the psychologist is expected to present relevant literature showing
that the theory on which his or her opinion is based is accepted in
the I-O literature, can be tested, and so forth.

Challenges to expert credentials are commonly made at trial,
immediately preceding the expert’s testimony. First, the lawyer rep-
resenting the side that retained the expert questions the expert
regarding his or her credentials. Following that questioning the
lawyer requests that the judge qualify the witness as an expert in
some area (for example, testing, psychometrics, or HR). The judge
then permits the opposing attorney to cross-examine the expert in
an attempt to demonstrate that the witness is not qualified to tes-
tify as an expert. After the direct and cross-examination testimony
the judge rules that the witness is or is not qualified to testify as an
expert.
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Summary Judgment Motions

A motion for summary judgment asks the judge either to rule on
behalf of the plaintiff (if filed by the lawyers for the plaintiffs) or to
dismiss the complaint (if filed by lawyers for the defendants) before
going to trial. Summary judgment motions are often filed after dis-
covery has been completed. They may be filed earlier when a clear
legal issue is present. Plaintiffs might argue that the evidence uncov-
ered to that point shows a clear violation of the law by the defen-
dant company. Defendants might argue that the discovery process
has demonstrated that there was no factual foundation for the
charges in the first place. Whichever side makes the motion for
summary judgment is claiming that the material facts are not sub-
ject to dispute, that there is no need for a trial to determine the fac-
tual issues. There may be legal issues to be decided, but the judge
alone always decides those issues. A trial is needed only to resolve
factual issues. If a judge grants a summary judgment motion, then
the litigation is over and there is no trial. As evidenced in the inter-
views with judges (Chapter Fifteen), motions for summary judg-
ment are considered seriously by judges and often granted.

Mediation and Settlement
Because trials are costly and risky for both sides, the parties often
conduct settlement discussions in an attempt to reach a mutually
satisfying resolution of the complaint before proceeding with all
the other steps that lead to a trial. Such discussions are often facil-
itated (and sometimes required) by the judge assigned to the trial
or possibly by a federal magistrate associated with the court to
which the case has been assigned. Because the case load of federal
judges is so high, it is to the advantage of the judge to use any
means possible to eliminate the need for a trial. Most cases do set-
tle before trial, and settlement discussions can start at any time
from the filing of an initial complaint to the moment before the
jury is about to announce its verdict. In fact most settlement dis-
cussions begin well in advance of any trial. Of course, in the early
discussions the parties are often far apart. As the trial date ap-
proaches, settlement discussions become more serious, and the
gap between the parties often narrows.
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14 EMPLOYMENT DISCRIMINATION LITIGATION

Settlement agreements may involve money (for example, back
pay) as well as changes in procedures (for example, an agreement
by a company to stop using a particular hiring procedure). Serious
settlement discussions usually occur after discovery has been com-
pleted and each side is aware of the relative strengths and weak-
nesses of its respective case. In addition, if the plaintiffs prevail at
trial, their lawyers may be awarded substantial fees. Winning de-
fendants almost never are awarded fees. A winning plaintiff gets
attorney’s fees automatically. This is an additional driving force in
settlement discussions.

I-O psychologists are not directly involved in settlement dis-
cussions. The actual discussions include lawyers, plaintiffs, and pos-
sibly the judge. Nevertheless, to the extent that the discussions
revolve around HR practices, the I-O psychologist may be asked to
assist the lawyer, defendant, or plaintiff in understanding the impli-
cations of any changes in that practice. As an example, the plain-
tiffs might demand that a particular test or testing technique be
dropped from the hiring sequence. The I-O psychologist helps
both sides understand the implications for validity of dropping that
test and may suggest alternative techniques or tests acceptable to
both parties.

Trial
When an actual trial is held, it may last anywhere from a week to a
month or more, depending on the complexity of the case. The
trial may take place in front of a jury or in front of a judge, al-
though most Title VII cases involve jury trials. If it is a jury trial, it
will typically take longer, because juries are typically less familiar
than a judge is with the technical issues and more time must be
taken to educate the jury on issues such as statistics, HR policy, and
scientific literature. The role of the judge in a jury trial is to rule
on objections and motions that occur in the course of the trial and
to deal with all legal issues. It is the responsibility of the jury to deal
with all fact issues. In addition the judge may ask questions of wit-
nesses in order to provide the jury with additional relevant infor-
mation or to clear up any confusion in the testimony. Finally, after
both sides rest, the judge issues a charge to the jury, instructing its
members with respect to the law and what they are to consider in
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their deliberations. Ultimately, however, in a jury trial it is the jury
that decides the outcome of the case, not the judge. In a bench
trial the judge rules on both legal and factual issues.

In the trial itself the plaintiffs present their case first. This is
followed by the defendants’ case, which is expected to respond to
and rebut the case presented by the plaintiffs. After both sides have
presented their respective cases, there may be additional rebuttal
testimony permitted for both sides. Occasionally the judge will fur-
ther refine the presentation of evidence, asking the plaintiffs to
first present evidence of adverse impact (the prima facie burden
of the plaintiffs) to be rebutted by the defendants and then asking
the plaintiffs to present their evidence on the substantive issues (a
merits or job-relatedness defense, assuming adverse impact has been
shown) to be rebutted by the defendants. There is often a third
phase of the trial as well—the consideration of alternatives. If the
plaintiffs demonstrate adverse impact for a device or procedure
and the defendants demonstrate the job-relatedness of that device
or procedure, the plaintiffs still have the opportunity to demon-
strate that there was an alternative device or procedure available
to the defendants for making the personnel decision, an alterna-
tive that had equal validity and less adverse impact. The defendants
typically attempt to rebut that showing of an alternative by demon-
strating that it was not a “real” alternative (that is, had never been
shown to reduce adverse impact while leaving validity intact) or
that it was not a “feasible” alternative (for example, it would have
been impossible to administer fairly and effectively or would have
been prohibitively expensive). I-O psychologists and statisticians
are commonly involved in testifying about alternatives. For an indi-
vidual expert there are often several phases of testimony. First, the
expert is questioned by his or her lawyer regarding opinions. This
is known as direct testimony. Then the opposing lawyer cross-examines
the expert on his or her direct testimony. This may be followed by
redirect testimony in which the lawyer for the side that retained the
expert may follow up on the cross-examination questions and
answers. Finally, the opposing counsel may have an opportunity
to re-cross-examine the expert on testimony elicited during redi-
rect. Expert testimony may last as little as an hour or may extend
over several days, depending on the complexity of the case. It is
also not uncommon for each side to have more than one expert
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16 EMPLOYMENT DISCRIMINATION LITIGATION

(for example, an I-O psychologist, an economist, and a statistician),
extending the period of expert testimony even longer.

In the trial phase an I-O psychologist may play a central role.
Because much of what will be discussed is technical and unfamil-
iar to both the judge and the jury, it is the psychologist’s role to
help the judge and jury understand the intricacies of things such
as validity designs, test reliability, and validity generalization the-
ory. Because the psychologist testifies as an expert, his or her cred-
ibility and expertise may be pivotal to the outcome of the case. In
nonjury trials the judge will often cite the testimony of the I-O psy-
chologist in the written opinion.

Witnesses
There are two types of witnesses in employment discrimination tri-
als. Fact witnesses provide information about the factual issues in
the case. For example, plaintiffs may testify as fact witnesses with
respect to what happened to them when they applied for a job or
a promotion and what the consequences of the company action
were for them in terms of lost income or physical or psychological
distress. Managers may testify about how they gathered and ana-
lyzed information about applicants or about discussions with indi-
vidual plaintiffs.

Another type of fact witness (called a 30(b)6 witness in reference
to the section of the Federal Rules of Procedure that define this
person) may testify as an official spokesperson for the company
about a policy or procedure. This person is knowledgeable about
the history and implementation of one or more parts of company
policy. Although other fact witnesses may have things to say about
the policy and its implementation, their statements reflect personal
experiences with the policy. Because the 30(b)6 witness speaks for
the company, that testimony carries substantial weight in the case.

The second type of witness is the expert witness, and I have dis-
cussed the role of that person earlier in this chapter. The expert
witness is qualified by training, education, or experience to offer
opinions about issues in the case, such as the effectiveness of an
assessment device or a staffing strategy. In employment discrimi-
nation cases the typical expert witnesses include statisticians who
consider issues related to adverse impact determination, econo-
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mists who consider issues of monetary damages, social psycholo-
gists who discuss issues of stereotyping, and I-O psychologists who
consider HR and psychometric issues. These issues may be as
detailed as the specific method for setting a cut score or as broad as
“best practices” in implementing a downsizing. Because I-O psy-
chologists are likely to be retained by both the plaintiffs and the
defendant, it is also necessary for the I-O psychologist to under-
stand what an opposing expert is saying and to explain to the judge
or jury why he or she disagrees with the other expert.

Decision
When all of the evidence has been presented, a decision is ren-
dered by the judge or the jury. If it is a jury trial, the decision may
come in hours or days, depending on the extent of the jury delib-
erations. In a nonjury trial (also called a bench trial), the ruling or
verdict may not come for a year or more. A jury trial results in a
verdict without any written explanation by the jurors. A bench trial
usually results in a lengthy written opinion from the judge, describ-
ing what he or she sees to be the facts of the case, the relevant law
and previous court decisions on similar topics, and the conclusion
about which side prevailed. Thus reviews of the factors that may
influence the outcome of an employment discrimination trial (for
example, persuasive expert testimony, prior court decisions) are
limited to bench trials for which a written opinion is available. Very
little is known, at least in any formal way, about the factors that
influence jury members in rendering a decision.

When the decision is in favor of the plaintiffs, there is usually a
monetary award of some amount. In addition to a monetary award a
judge may also order changes in procedures or practices. When the
defendants win, the judge may order the plaintiffs to pay some por-
tion of the costs incurred by the defendants in defending against the
charge, but these costs are usually minimal and cover only adminis-
trative expenses such as copying, fees for court reporters, and lim-
ited travel costs. The cost award may represent less than 1 percent
of the total costs incurred by the company. When the decision
requires a change in a practice (for example, the performance
appraisal process), the judge may direct the company to install a new
practice with the assistance of a trained I-O psychologist.
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18 EMPLOYMENT DISCRIMINATION LITIGATION

Appeals
It is common for the losing party in a case to be dissatisfied with
the outcome. This often results in an appeal, because a losing party
has the automatic right to appeal an unfavorable decision and
when an appeal is filed the court of appeals must hear that appeal.
Whether a trial is a bench trial or a jury trial, decisions on factual
issues are final and may not be appealed. Only legal issues may be
appealed. The appeal is heard by a panel of judges in the judicial
circuit in which the case was tried. These judges do not reconsider
the factual issues of the case, but look only at the record to make
sure that correct procedures or processes were used. For example,
the trial judge may have decided to exclude the testimony of a par-
ticular witness. The losing party may argue that the judge made an
incorrect decision and that this testimony would have changed the
verdict.

An appeal to the court of appeals can result in one of three
actions. The appeals court will either affirm (that is, agree with),
reverse (come to a conclusion different from the trial judge’s), or
remand (send the case back to the trial judge with a requirement
to reconsider a particular issue). Remands usually result in a new
trial, although the second trial may be much narrower than the
first, simply requiring the judge to consider points raised by the
appeals court judges. In some cases the losing party on appeal may
request the entire roster of circuit judges to consider the appeal
(known as a request for an en banc hearing). This request may be
granted or denied.

The highest level of appeal is to the U.S. Supreme Court. The
nine justices of the Supreme Court will consider appeals related to
any legal issues. They will often decide to hear an appeal to resolve
inconsistencies in decisions between circuits. The Supreme Court
agrees to consider a very small fraction of the cases sent to it.
Unlike the court of appeals, the Supreme Court can simply decline
to become involved or can affirm a decision, reverse a decision, or
remand a case to a lower court for rehearing. Various appeals will
often add years to the length of a litigation action.

Because appeals are based on procedural arguments and legal
issues and not factual issues, the I-O psychologist will not have an
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active role. If the appeal is successful, and the case is remanded for
a rehearing, the I-O psychologist may be involved as an expert wit-
ness once again in the rehearing.
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