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abortion. See also Roe v. Wade
judiciary and, 164-165
partial-birth, 39-40
right to privacy and, 37, 63-64
Act of Congress, 140-141, 153
Acting President, 15, 317, 318-319
Adams, John (president)
Alien and Sedition Acts and, 268
on democracy, 25
form of address to, 128
as Founder, 11
Marbury v. Madison and, 166
presidential elections and, 117, 283
on republicanism, 26
rule of law and, 19
swearing in of, 10
Adams, John Quincy (president), 146
“Advice and Consent” phrase, 98, 124, 152
affirmative action, 300, 334
age discrimination, 297
Agnew, Spiro (vice president), 318
Agricultural Adjustment Act, 109-110
“Aid and Comfort” phrase, 14
Alien and Sedition Acts, 268-269
ambiguity, areas of, 15, 32, 34
amendments, to bills in House, 144
amendments, to Constitution. See also
specific amendments
description of, 53
list of, 56-57
objections to processes for, 60-61
paths to, 54-55
process of making, 55-56
provisions for, 51
Supreme Court and, 51, 53-54
unratified proposed, 59-60
anti-discrimination amendments, 13. See
also Fourteenth Amendment

appeal, judicial, 165
appellate jurisdiction, 158, 165
appointment power, 124-125
apportionment of House seats,
142, 301-303
appropriation bill, 146
arms, right to bear, 33, 34. See also Second
Amendment
army, militia compared to, 210
arraignment, 257
article, description of, 2. See also specific
articles
Article 1. See also Commerce Clause
on budget, 145
Congress and, 44-45, 140
District Clause, 314
on impeachment, 180
“necessary and proper” clause, 46
text of, 345-351
veto power and, 123-124
on Vice President and Senate, 151
war powers and, 134
Article Il

“Advice and Consent” phrase, 98, 124, 152

appointment power and, 124-125
Cabinet officers and, 127
“eligible to the Office of President”
phrase, 115-117
executive power and, 125
executive privilege and, 134
“faithfully executed” phrase, 126
on impeachment, 180
President and, 46—49
presidential elections and, 48, 282-283
succession of Presidency and, 48-49
text of, 351-353
war powers and, 134
Article III
judicial power and, 49-50
on judiciary, 157-158, 162
text of, 353-354
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Article IV, 50-51, 295, 354
Article V
amendment provisions, 51
opinions about, 60-61
Senate and, 149
text of, 355
Article VI
Supremacy Clause, 20, 52, 74-76, 81-82
text of, 355
Article VII, 51, 355
Articles of Confederation
creation of, 28-29
federalism and, 11, 80-81
interstate commerce and, 101-102
Philadelphia Convention and, 10, 44,
45, 68
republicanism and, 28-29
Tenth Amendment and, 270
Texas v. White and, 89-90
Arver v. United States, 290
assemble, right to, 205-206
Aymette v. The State, 211

ol e

bail, ban on excessive, 257-258
Barron v. Baltimore, 293
Batson v. Kentucky, 252
Baze v. Rees, 36, 261-262
Bentham, Jeremy (philosopher), 24
Betts v. Brady, 255
bicameral legislature, 140
Biden, Joe (senator), 150
Bilderberg Group, 78
Bill of Rights. See also specific amendments
description of, 5, 56
incorporation doctrine and, 242-245
text of, 358-359
Bird, Rose (judge), 159
birthright citizenship, 292
Black, Hugo (justice), 37, 201, 239,
241-243, 316
Blackmun, Harry (justice)
as judicial activist, 177
as liberal, 163
Pentagon Papers and, 205

Roe v. Wade and, 63, 64, 164, 242
Smith v. Maryland and, 224
Blagojevich, Rod (governor), 192
Blaine Amendment, 226, 245
Blount, William (senator), 185
blue slip process, 152
Board of Education of Oklahoma City v.
Dowell, 299
Bolton, John (nominee), 125
Bork, Robert (judge), 125, 152, 189, 263, 265
Boumediene v. Bush, 15, 74, 96, 174, 328
Boy Scouts of America v. Dale, 172
branches of government
competition among, 96
functions of, 94-96
membership of, 93-94
separation of powers of, 12
Brandeis, Louis (justice), 331
Brandenburg v. Ohio, 203
Breckinridge, John C. (presidential
candidate), 286
Breedlove v. Suttles, 315-316
Brennan, William (justice), 205, 222, 234,
257, 342
Breyer, Stephen (justice), 40, 214
British Constitution, 21, 22, 27, 92
British House of Commons, Speaker of, 142
British influences
Magna Carta, 18-19, 22
model of government, 27
overview of, 17
rule of law, 19-21
Brown v. Board of Education, 176, 298,
324-325
Buchanan, James (president), 47, 55, 60,
286-287, 288
Burger, Warren (chief justice),
132, 197, 205
Burr, Aaron (vice presidential candidate),
48,117,132, 283-284
Bush, George H. W. (president), 78, 116,
125, 155
Bush, George W. (president)
abortion and, 39
Acting President role and, 318
John Bolton and, 125
election of, 122



executive privilege and, 133
Homeland Security Council and, 130
legislative program of, 131
Nancy Pelosi and, 145
presidential power and, 73

Bush v. Gore, 167,172

Butler, Pierce (justice), 316

oo

Cabinet, members of, 94, 126-128

Calder v. Bull, 169

California, Proposition 8 in, 276

Camden, Lord (chief justice), 227-228

Cannon, Joseph Gurney (speaker of
House), 144, 145

capital crime, 36

capital punishment, 297-298. See also
death penalty

capitation tax, 307-308

Cardozo, Benjamin (justice), 107-108

Carter, Jimmy (president), 78, 171

Carter v. Carter Coal Co., 107

caucus, 144

census, and reapportionment of House
seats, 142

certiorari, writ of, 165-166

challenge for cause, 251-252

Charles I (king of England), 19, 21, 27

Chase, Salmon P. (chief justice), 90

Chase, Samuel (justice), 168-169, 191

Chauffeurs, Teamsters & Helpers Local No.
391 v. Terry, 257

checks and balances, system of, 12, 72,
97-100

Cheney, Dick (vice president), 78, 133

Cheney v. U.S. District Court for the District
of Columbia, 133

Child Citizenship Act, 292

Child Labor Amendment, 60

Chisholm v. Georgia, 89, 280

citizenship, 260, 292-294

civil rights, 77, 110

Civil Rights Act, 130

civil suit

filing in federal court, 269
jury trials and, 256-257

against sitting President, 327-328
for wrongful death, 236
Civil War, 288-289. See also secession
clause, description of, 2. See also specific
clauses
“clear and present danger”, and freedom of
speech, 202-203
Cleveland, Grover (president), 73, 179
Clinton, Bill (president)
election of, 116
executive privilege and, 133
Newt Gingrich and, 145
impeachment and, 98, 133, 183, 184, 188,
190-191
legislative program of, 130-131
line item veto and, 95
presidential power and, 73
protective return veto and, 155
Trilateral Commission and, 78
Twenty-Second Amendment and, 117
Violence Against Women Act and,
269, 270
Clinton, Hillary (presidential
candidate), 150
Clinton v. City of New York, 95
Clinton v. Jones, 190, 270, 327-328
closure, motion of, 154, 251
cloture motion, 154
Coker v. Georgia, 260
Colorado vote on electoral process, 121-122
Commerce Clause
Agricultural Adjustment Act and, 109-110
cases related to, 86-87
changing meaning of, 106
civil rights and, 110
Dormant, 87, 103-105
exclusive power and, 103-104
Gonzales v. Raich and, 87, 112
growth in federal power and, 108-109
interpretation of, 45, 102-103
Lochner era and, 87, 106, 108, 240
John Marshall and, 85
origins of, 101-102
Franklin D. Roosevelt and, 107-108
text of, 101
United States v. Lopez and, 41, 87, 111, 326
Violence Against Women Act and, 74,
111-112, 269-270
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commerce, definition of, 102
Committee of the Whole, 144, 315
committees of Congress, 144-145, 155, 156
common law, 256, 265-266, 268
compact, definition of, 32
competition among branches of
government, 96
Compromise of 1850, 285
concurrent power, 102, 103, 104
Confederate States of America, 287, 304
Confederates, disqualifying from office, 303
confederation, definition of, 28
conference committee, 155
Congress. See also House of
Representatives; Senate
Articles of Confederation and, 81
as bicameral, 140
checks on, 97-98
Commerce Clause and, 45
committees of, 155-156
establishment of, 44-45
foreign trade and, 102
Fourteenth Amendment and, 304
impeachment and, 182
legislation and, 140-141, 153-155
“necessary and proper” clause and, 46
overriding veto, 123
pay raises for, 58-59, 320
powers of, 101, 140
President and, 73, 93-94, 141
sovereignty and, 73-74
Supreme Court and, 74
war powers of, 134, 135-137
Congressional Apportionment
Amendment, 59
consent of governed, 24-25
conservative justices, 175
conservatives, and Second
Amendment, 208
conspiracy theories, 77-78
constitution, definition of, 9
Constitutional Convention, 10
contract, doctrine of freedom of, 86, 87,
106-108, 273-274
controversy, areas of. See also
interpretation
Constitution as outdated, 33-34, 337-338
Electoral College, 338-340

overview of, 14-16
President, power of, 343-344
Second Amendment, 215-216
Supreme Court, power of, 340-341
convention, 55-56. See also Philadelphia
Convention
conviction, and impeachment, 184-185
Cooley v. Board of Wardens, 86
Corfield v. Coryell, 295
Corwin Amendment, 60, 287-288
cost-of-living adjustment for Congress,
58-59, 320
Council on Foreign Relations, 78
counsel, right to, 254-255
cracking strategy (redistricting), 143
Craig v. Boren, 300
“Creator”, use of word in Declaration of
Independence, 24
“cruel and unusual punishments” phrase,
36, 38-39, 259-260
Curtis v. Loether, 244

o) e

Davis, Gray (governor), 192
Davis, Jefferson (Confederate president),
287, 303
De Jonge v. Oregon, 206
Dean Milk Co. v. City of Madison, 87
death of President, 34, 48-49
death penalty
Harry Blackmun and, 177
Fifth and Fourteenth amendments and,
36, 260-261
interpretation and, 15, 261-262
Anthony Kennedy and, 173-174, 260-262
references to in Constitution, 32
debate
in House, 144-145, 154
in Senate, 154
Declaration of Independence
concepts underlying, 21-22
consent of governed and, 24-25
federalism and, 80
natural law and, 22-23
“unalienable rights” and, 23-24
declaration of war, 134-135, 290
Defense of Marriage Act, 16, 275



delegation of power, 267
democracy, definition of, 70-71
democracy, principle of

acceptability of, 69

Articles of Confederacy and, 28-29

Constitution and, 12, 29, 35, 68

as dirty word, 25

Andrew Jackson and, 69

Abraham Lincoln and, 70, 71

testing for, 71-72
Democratic Party, 29, 69
Dickerson v. United States, 232
direct democracy, 70, 71
discrimination

on basis of age, 297

on basis of race, 15, 298-299, 305-307, 325
“district method” of electoral process in

Nebraska and Maine, 121
District of Columbia, 314-315
District of Columbia v. Heller, 174, 175,
213-214, 215

diversity jurisdiction, 158
Dixiecrats, 77
Dodd, Christopher (senator), 150
Dole, Robert (senator), 150
Dorf, Michael C. (professor), 341
Dormant Commerce Clause, 87, 103-105
double jeopardy, 182, 235-237
Douglas, William O. (justice)

Barnette case and, 201

impeachment and, 191

on Ninth Amendment, 265

poll tax and, 316

right to privacy and, 37, 219, 241
draft into military service, 290
Dred Scott case, 240, 285-286
dry states and municipalities, 312
Due Process Clause

incorporation doctrine and, 225

interpretation of, 167
due process of law

amendments and, 237

definition of, 238

principle of, 12

substantive, 239-242

triggers for, 238-239

Dulles, John Foster (secretary of state), 129
Duncan v. Louisiana, 249
“during good behaviour” phrase, 162-163

oF o

economy, federal control of, 108-109
Edwards, John (presidential candidate), 150
Eighteenth Amendment, 309-310, 311-312,
362-363
Eighth Amendment
bail and, 257-258
“cruel and unusual punishments”, 36,
38-39, 259-260
death penalty and, 260-262
fines and, 258-259
incorporation and, 244
Eisenhower, Dwight (president), 130, 131,
133, 189
election of judges, 159-162
elector, 118-119, 339
Electoral College system
controversy over, 33-34, 338-340
description of, 118-119
faithless electors, 119, 339
myths about, 120-122
political parties and, 35
Eleventh Amendment, 88, 280-282, 359
“eligible to the Office of President” phrase,
115-117
Emancipation Proclamation, 288-289
eminent domain, 246, 326-327
“enemy combatants” term, 15, 74
Engblom v. Carey, 218, 219
Engel v. Vitale, 198
English Civil War, 27
Equal Protection Clause of Fourteenth
Amendment, 296-301
Equal Rights Amendment, 59
equality, principle of, 13, 23
equity, courts of, 256
Establishment Clause, 196-198
Ex parte Merryman, 126
Ex parte Young, 281
exclusionary rule, 221-224
exclusive power, 102, 103-104
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execution by lethal injection, 36
Executive Office of the President, 129-130
executive power, 125
executive privilege

George W. Bush and, 133

claim of, 131, 134

Bill Clinton and, 133

history of, 131-132

Richard Nixon and, 132, 189, 327
expression, freedom of, 201-205

ofF e

“faithfully executed” phrase, 126
faithless elector, 119, 339
federal government
description of, 4
limits of, 268-270
federal question jurisdiction, 158
federalism
Articles of Confederation and, 80-81
Commerce Clause and, 85
Constitution and, 81-82
Declaration of Independence and, 80
McCulloch v. Maryland and, 42, 82-84
milestones in, 85-87
new federalism, 77, 87, 110
principle of, 11, 79
Senate and, 149
Tenth Amendment and, 267-268
The Federalist Papers
Alexander Hamilton and, 13
impeachment and, 182
judicial review and, 167, 168, 170
federation, definition of, 28
Fifteenth Amendment, 305-307, 362
Fifth Amendment
death penalty and, 36
double jeopardy and, 235-237
due process and, 237-242
grand jury system and, 233-235
incorporation and, 244
private property and, 245-246
self-incrimination and, 232-233
filibuster, 124, 154
financial “bailout” plan, 131

finder of fact role of jury, 252-253
fines, ban on excessive, 258-259
First Amendment
description of, 195
Establishment Clause, 196-198
expression, freedom of, and, 201-205
Free Exercise Clause, 199-201
incorporation and, 244
wording of, 195-196
flag burning, 201
Flippo v. West Virginia, 229
Ford, Gerald (president), 181, 189, 191, 318
Foreign Intelligence Surveillance Act,
229-230
foreign trade, Congress and, 102
Fortas, Abe (justice), 99, 191, 260
Founding Fathers, 11, 22, 26
Four Horsemen, 107-108, 172-173, 325-326
Fourteenth Amendment
apportioning representatives and,
301-303
citizenship definition and, 292-293
Confederates and, 303-304
Congress and, 304
death penalty and, 36
due process and, 237
Equal Protection Clause, 296-301
gerrymandering and, 143
incorporation doctrine and, 242-245
interpretation of, 242-243, 272
Andrew Johnson and, 187
obligations of states and, 293-296
origins of, 225-226
overview of, 291
“prohibited” powers and, 272
ratification of, 57-58
text of, 361
Fourth Amendment
applicability of, 224-225
exclusionary rule and, 221-224
incorporation and, 225-226, 244
language of, 220-221
police fishing expeditions and, 227-228
“probable cause” phrase, 226-227, 229
“unreasonable searches and seizures”
phrase, 221



Framers of Constitution
description of, 4, 10
Founding Fathers compared to, 11
Frankfurter, Felix (justice)
on citizenship, 39
on denationalization, 260
on due process, 238
influence of, 332
Jehovah’s Witnesses and, 201
jurisdiction stripping and, 96
as liberal, 41
Franklin, Benjamin (Founder), 11, 53, 270
free exercise of power, 176
Free Exercise Clause, 199-201
Frémont, John (general), 288, 289
Full Faith and Credit Clause, 50-51
Fuller, Melville (chief justice), 292
functions of branches of government, and
separation of powers, 94-96
Furman v. Georgia, 177, 261

oG o

Garfield, James (president), 318

gay marriage, 16, 274-276

George III (king of England), 21, 26-27

gerrymandering, 143, 301

Gettysburg address, 70, 71

Gibbons v. Ogden, 85, 102, 105

Gideon v. Wainwright, 255

Gingrich, Newt (speaker of House), 145

Ginsburg, Ruth Bader (justice), 40, 64,
160-161, 172

Gitlow v. New York, 202-203

Glorious Revolution, 27

Goldberg, Arthur (justice), 265

Goldwater, Barry (presidential nominee),
116,171

Goldwater v. Carter, 171

Gonzales, Alberto (attorney general), 133

Gonzales v. Carhart, 39

Gonzales v. Raich, 87,112

Gore, Al (presidential nominee), 122, 150

governor, impeachment or recall of, 192

grand jury system, 233-235

Gregg v. Georgia, 261

Griswold v. Connecticut, 37, 62-63, 219,
241-242, 265

Grutter v. Bollinger, 300

Guantanamo Bay, 19, 96, 328

Guffey Coal Act, 107

gun control, right to bear arms and, 33, 34.
See also Second Amendment

Gun-Free School Zones Act, 74, 111

o o

habeas corpus, 19, 126, 328
Hamdan v. Rumsfeld, 336, 343
Hamdi v. Rumsfeld, 335, 336, 343
Hamdi, Yaser (Taliban fighter), 293
Hamilton, Alexander
The Federalist Papers and, 13
as Founder, 11
as Framer, 10
on impeachment, 182, 186
judicial review and, 167, 168, 170
on separation of powers, 74-75
on Supreme Court, 329
Harding, Warren G. (president), 11
Harlan, John M., II (justice), 177, 221, 241
Harper v. Virginia Board of Elections, 316
Harrington, James (philosopher), 19
Harrison, William Henry (president), 34, 49,
314, 317
Hayburn’s Case, 169
Hayes, Rutherford B. (president), 146
healthcare reform, 131
Heart of Atlanta case, 110
Henry, Patrick (Founder), 11, 72
“high crimes and misdemeanors”
phrase, 186
Hill, Anita (lawyer), 125
Hollingsworth v. Virginia, 55
Holmes, Oliver Wendell, Jr. (justice),
202-203, 274, 331
Homeland Security Council, 130
House Majority Leader, 144
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House of Representatives
apportioning representatives for,
142, 301-303
budget and, 145-146
description of, 142
election of, 141
eligibility to run for seat in, 148
impeachment and, 147, 183
presidential elections and, 119-120, 122,
146-147
Speaker of, 142-145
war powers of, 147-149
Hughes, Charles Evans (chief justice),
20, 37, 50, 76, 204
Hull, Cordell (secretary of state), 129
Humphrey, Hubert H. (senator), 150
Hurtado v. California, 244
Hustler Magazine v. Falwell, 204
Hyde, Henry (representative), 183
Hylton v. United States, 169

o]e

ideas in Constitution, as old-fashioned, 32
lllegal Immigration Reform and Immigrant
Responsibility Act, 96
Illinois v. Gates, 227
impartial jury, selecting, 251-252
impeachment
Article Il and, 47
of Rod Blagojevich, 192
of Samuel Chase, 169
as check on judiciary, 99
as check on President, 98
of Bill Clinton, 98, 133, 183, 184, 188,
190-191
Congress and, 182
crime and, 181-182
history of, 186-187
House of Representatives and, 147, 183
implications of, 184-186
of Andrew Johnson, 187-188
mentions of in the Constitution, 180
overview of, 179
pardon and, 186
Senate and, 184
of state officials, 191-192
as trial, 180

imperial presidency, 128, 343
inalienable rights, 23-24
inauguration, date of, 311
income tax, 307-308
incorporation doctrine
Blaine Amendment and, 245
debate over, 242-245
description of, 218, 225-226
independence of judiciary, 162-165
Indian Citizenship Act, 303
indictment for crime, 233-234, 253
indirect democracy, 71
individual rights
Second Amendment and, 208, 212
Tenth Amendment and, 272-276
interpretation
approaches to, 15-16
of Commerce Clause, 45, 102-103
of “cruel and unusual punishments”, 38-39
of Due Process Clause, 167
of Eleventh Amendment, 88, 280-282
of Fourteenth Amendment, 242-243, 272
judicial changes to Constitution, 37-38
Living Constitution approach and,
342-343
of partial-birth abortion, 39-40
of powers of President, 47-48
schools of, 40-41
of Second Amendment, 208-212
as source of confusion, 32
interstate commerce, 45, 103. See also
Commerce Clause
Interstate Commerce Commission, 86

° ] °
Jackson, Andrew (president), 29, 69,
73,128
Jackson, Robert H. (justice), 109-110
James II (king of England), 21, 27
Jaworski, Leon (special prosecutor), 132
Jay, John (Founder), 11, 13, 329
Jefferson, Thomas (president)
Alien and Sedition Acts and, 269
Articles of Confederation and, 270
Constitution of Virginia and, 170



Declaration of Independence and, 21, 25
election of 1796 and, 283
election of 1800 and, 48, 117, 146, 283-284
executive privilege and, 132
as Founder, 11
on impeachment, 188
on judicial activism, 75
Marbury v. Madison and, 100, 166, 169
John Marshall and, 75, 169, 330
on militia, 210
natural justice and, 238
on Philadelphia Convention, 68
Republican Party and, 69
as slave owner, 23
strict constructionism and, 40
Supreme Court and, 20-21
on Tenth Amendment, 263
on term limits, 312-313
Jehovah’s Witnesses, 200-201
John (king of England), 18, 22
Johnson, Andrew (president), 58, 98, 127,
184, 187-188
Johnson, Lyndon (president), 94, 130, 191
joint resolution, 153
Jones, Paula (plaintiff), 190, 270, 328
judicial activism
Oliver Wendell Holmes, Jr. on, 274
Thomas Jefferson on, 75
John Roberts on, 328
same-sex marriage and, 275
views of, 37-38, 41, 176-177
judicial power, Article Il and, 49-50
judicial restraint, 41, 177
judicial review
alternatives to, 170
importance of, 167
James Madison and, 171
Marbury v. Madison and, 165, 323-324
nature of, 165-166
origins of, 167-169
power of, 50, 98
President and, 99
swing vote and, 172-175
in system of checks and balances, 100
judiciary. See also judicial activism; judicial
review; Supreme Court
application of law and, 159
appointments and elections to, 159-162

checks on, 99-100
functions of, 157-158
impeachment of, 188
independence of, 162-165
political views of, 161-162
Judiciary Act, 258
jurisdiction, definition of, 158
jurisdiction stripping, 96
jury nullification, 253
jury trial
in civil suits, 256-257
right to, 19, 32, 33, 249, 251-253

oK o

Kansas v. Marsh, 174
Kansas-Nebraska Act, 285
Katz v. United States, 221, 229
Katzenbach v. Morgan, 304
Kelo v. City of New London, 174, 326-327
Kennedy, Anthony (justice)

abortion and, 39—40

coercion test of, 197

on executive privilege, 134

Meyer v. Nebraska and, 24

on Religious Freedom Restoration

Act, 200

as swing vote, 173-174
Kennedy, John F. (president), 150, 189
Kennedy v. Louisiana, 174
Kerry, John (presidential candidate), 150
king, and republicanism, 26-27
Kissinger, Henry (secretary of state),

78, 129

Korean War, 135
Korematsu v. United States, 41

o/ o

landmark Supreme Court cases, 323-328
language of Constitution

as old-fashioned, 14, 32

Preamble and, 44

as technical, 31
Lawrence v. Texas, 172
Lee, Robert E. (Confederate general), 303
Lee v. Weisman, 197
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legislation
Congress and, 153-155
President and, 130-131, 155
sources of, 153
Legislative Affairs Office, 130
legislative courts, 96
Lemon v. Kurtzman, 197
lethal injection, execution by, 36, 261-262
Lewinsky, Monica (intern), 133, 183, 190
liberal justices, 175
liberals, and Second Amendment, 208
liberty, principle of, 11
Lieberman, Joe (vice presidential
candidate), 150
“life, liberty and the pursuit of happiness”
phrase, 24
Lincoln, Abraham (president)
Civil War and, 288-289
Corwin Amendment and, 287
democracy and, 70, 71
habeas corpus and, 126
presidential power and, 48, 73, 128
slavery and, 55, 60, 286, 288
Roger B. Taney and, 344
Line Item Veto Act, 95
Livermore, Samuel (representative), 259
Living Constitution approach
description of, 40, 164, 341
precedent and, 176
views of, 342-343
Lochner era, 87, 106, 108, 240
Lochner v. New York, 240, 273-274
Lockyer v. Andrade, 259
Louis XIV (king of France), 19, 92
Louis XVI (king of France), 19
Loving v. Virginia, 24

o/l o

Madison, James (president)
on democracy, 25
The Federalist Papers and, 13
as Founder, 11
as Framer, 10
on government, 149
judicial review and, 171

Marbury v. Madison and, 166
Ninth Amendment and, 266
Republican Party and, 69
right to bear arms and, 34
separation of powers and, 97
social contract theory and, 264
on states, 102
Tenth Amendment and, 267
term served by, 313
Magna Carta, 18-19, 22
Maine, “district method” of, 121
Manifest Destiny, 69
Mapp v. Ohio, 226
Marbury v. Madison
conflict of interest and, 166
description of, 323-324
Thomas Jefferson and, 169
judicial review and, 50, 98, 99, 100, 165
John Marshall and, 75
rule of law and, 19, 20
Marbury, William (justice of peace), 166
Marshall, George (secretary of state), 129
Marshall, John (chief justice)
Barron v. Baltimore and, 293
Aaron Burr and, 132
Commerce Clause and, 85
conflict of interest of, 166
Gibbons v. Ogden and, 102, 105
influence of, 329, 330-331
interstate commerce and, 103
Thomas Jefferson and, 75, 169, 330
judicial review and, 50, 75, 98, 99, 100
Marbury v. Madison and, 75, 323-324
McCulloch v. Maryland and, 46, 82, 83-84
rule of law and, 19, 20
term of, 162
“twistifications” of, 46, 75, 83, 324, 330
on U.S. government, 35
Ware v. Hylton and, 169
Wayman v. Southard and, 95
Wilson v. Blackbird Creek Marsh Co.
and, 105
Marshall, Margaret (judge), 274
Marshall, Thurgood (justice), 203, 333-334
Martin v. Voinovich, 281
Martinez v. Court of Appeals of
California, 255



Maryland v. Garrison, 228
Mason, George (delegate), 186
Massachusetts
constitution of, 19, 26
same-sex marriage in, 275-276
Matthews, Stanley (justice), 244
McCain, John (senator), 78, 116, 150
McCulloch v. Maryland, 46, 82-84
McKinley, William (president), 73
McReynolds, James (justice), 214
membership
of branches of government, and
separation of powers, 93-94
of Cabinet, 94, 126-128
Meredith v. Jefferson County Board of
Education, 325
Meyer v. Nebraska, 24
military
draft into service in, 290
executive privilege, and death by
“friendly fire” in, 133
President and, 46, 134-137
quartering of, 217-220
Military Commissions Act, 74, 96
“militia”, meaning of, 209-211
Miller v. California, 203
Milliken v. Bradley, 299
Minersville School District v. Gobitis, 201
Miranda v. Arizona, 255
Miranda warning, 232, 255
Missouri Compromise, 285, 286
mistrial, 236
Monroe, James (president), 11, 313
Montesquieu, Baron de (writer), 92
Moore, Roy (judge), 199
“more perfect union” phrase, 81-82
Murray’s Lessee v. Hoboken Land &
Improvement Co., 96
Myers v. United States, 188

o\ o

National Labor Relations Board v. Jones &
Laughlin Steel Corporation, 108-109

National Security Agency, 230

National Security Council, 129-130

National Socialist Party of America v. Village
of Skokie, 206
Native Americans, 69, 103, 303
“natural born citizen” phrase, 116
natural justice, principles of, 238
natural law, 22-23
natural rights, 24
Near v. Minnesota, 204
Nebraska, “district method” of, 121
“necessary and proper” clause, 46, 83-84
new federalism, 77, 87, 110
New York Times Co. v. Sullivan, 204
Nineteenth Amendment, 310-311, 363
Ninth Amendment, 244, 263, 264-266
Nix v. Williams, 223
Nixon, Richard (president)
executive privilege and, 132, 327
resignation of, 98
as senator, 150
Twenty-Fifth Amendment and, 318
War Powers Act and, 136
Watergate break-in and, 189
Nixon v. Fitzgerald, 327
Nixon v. United States, 171
Nixon, Walter (judge), 188
non-delegation doctrine, 95
Northern Pipeline Co. v. Marathon Pipe Line
Co., 96
nullity, 236

o () o

Obama, Barack (president), 121, 130, 131,
150, 333
obscenity, 203
obsolete, Constitution as, 32, 33-34,
337-338
O’Connor, Sandra Day (justice)
affirmative action and, 300
on elected judges, 161-162
on eminent domain, 246
endorsement test of, 197
influence of, 335
judicial activism and, 41
as swing vote, 173
Office of Management and Budget, 130
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O’Neill, Tip (speaker of House), 145

Oregon v. Mitchell, 319

original jurisdiction, 158

originalism approach, 41, 164, 175-176

outdated, Constitution as, 32, 33-34,
337-338

overriding veto, 123

opPe

packing strategy (redistricting), 143
Paine, Thomas (Founder), 11, 25
pardon, power to grant, 99, 186
Parents Involved in Community Schools v.
Seattle School District No. 1, 325
Partial-Birth Abortion Ban Act, 39
pay raises for Congress, 58-59, 320
Pelosi, Nancy (speaker of House), 143, 145
Pensacola Telegraph Co. v. Western Union
Telegraph Co., 86
Pentagon Papers, 204-205
peremptory challenge, 251, 252
Perot, Ross (presidential candidate), 116
perpetual union, concept of, 90
petition, right to, 205-206
petty offense, 249, 251
Philadelphia Convention, 10, 11, 44, 55, 68
Pinckney, Charles (Framer), 168, 283
Planned Parenthood of Southeastern
Pennsylvania v. Casey, 164, 172
Plessy v. Ferguson, 176, 298, 324
plurality voting system, 120-121
pocket veto, 123-124, 155
political parties
Framers and, 35
presidential elections and, 48, 117-118
primary elections and, 116
Speaker of House and, 144-145
Twelfth Amendment and, 118
political question doctrine, 167, 171
Polk, James K. (president), 69, 73
poll tax, 315-316
popular vote for president, 119, 122
pork barrel spending, 95
pornography, 203
positive law, 23

positive rights, 266
Powell, Lewis (justice), 327
Powell v. Texas, 260
prayer in school, 198
Preamble
early draft of, 81
language of, 43-44, 68
text of, 345
precedent, 63, 176
President
Acting President and, 317, 318-319
administration of, 125-131
amendment process and, 54-55
checks on, 98
Congress and, 73, 93-94, 141
death or resignation of, 34, 48-49
eligibility to office of, 115-117
executive privilege and, 131-134
interpretation of powers of, 47-48
legislation and, 155
legislative program of, 130-131
payment of, 92
powers and duties of, 46-47, 123-125,
343-344
sovereignty and, 72-73
succession to position of, 48-49, 128,
143, 317
term limits set on, 312-314
veto power of, 46, 97, 123-124
war powers of, 134-137
president pro tempore of Senate, 151-152
presidential election. See also Electoral
College system
District of Columbia and, 314-315
of 1800, 48, 117, 146, 283-284
House of Representatives and, 119-120,
122, 146-147
inauguration, date of, 311
modern system of, 118-120
political parties and, 117-118
by popular vote, 119, 122
of 1796, 283
Twelfth Amendment and, 118, 282-284
Presidential Succession Act, 128, 143
press, freedom of, 201-202, 204-205
primary election, 116, 307



Index 38 ’

principles of Constitution, 11-12
privacy, right to, 37, 61-64, 219, 241
private conduct, and impeachment,
185-186
private property, taking of, 245-246,
326-327
Privileges and Immunities Clause
of Article IV, 51
of Fourteenth Amendment, 294-296
“probable cause” phrase, 226-227, 229
prohibition, 309-310, 311-312
Protect America Act, 230
Protection of Lawful Commerce in Arms
Act, 216
protective return veto, 155
punctuation, changes in, 14

ogo

Quartering Acts, 217
quorum, 55

o R o

racial segregation, 298-299, 324-325
ratification

description of, 10, 31

of Fifteenth Amendment, 307

of Fourteenth Amendment, 57-58

requirements for, 51

of Twenty-First Amendment, 312
Reagan, Ronald (president)

Robert Bork and, 125, 152

exclusionary rule and, 222

line item veto and, 95

Tip O’Neill and, 145

presidential power, 73

transfer of power by, 318
reapportionment of House seats, 142
recall of public official, 192
recess appointment, 125
Reconstruction Acts, 58
redistricting, 143
Rehnquist, William (chief justice)

as conservative, 164

on denying bail, 258

on Fourth Amendment, 227
influence of, 334-335
judicial activism and, 41, 177
on judicial independence, 163
on Miranda warning, 232
new federalism and, 87, 110
Richard Nixon and, 132
states’ rights and, 77
as strict constructionist, 40
on substantive due process, 242
term of, 49, 162
Texas v. Johnson and, 201
United States v. Lopez and, 111
Violence Against Women Act and,
111-112, 269-270
religion
Establishment Clause and, 196-198
Free Exercise Clause and, 199-201
Religious Freedom Restoration Act, 74, 200
representative democracy, 71
Republican Party
history of, 69
Andrew Johnson and, 187
slavery and, 286, 289
in South, 307
Republican Party of Minnesota v. White,
160, 161
republicanism
absence of king and, 26-27
Articles of Confederation and, 28-29
resignation of President, 34, 48-49
retained rights, and Ninth Amendment,
264-266
reverse incorporation, 245
Reynolds v. United States, 199
Ring v. Arizona, 252
Roberts, John (chief justice)
Baze v. Rees and, 36
Boumediene v. Bush and, 328
on discrimination, 15, 299, 325
influence of, 336
judicial restraint and, 177
new federalism and, 77
priorities of, 175
Roberts, Owen (justice), 107, 108, 172-173,
325-326
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Robinson v. California, 260
Rockefeller, Nelson (governor), 318
Roe v. Wade
arguments for and against, 63-64
Harry Blackmun and, 177
Ruth Bader Ginsburg on, 172
judicial independence and, 164-165
Anthony Kennedy and, 173
Ninth Amendment and, 265
right to privacy and, 37
substantive due process doctrine
and, 242
roll call vote, 154
Romer v. Evans, 300-301
Roosevelt, Franklin D. (president)
New Deal of, 107
presidential power of, 73, 128
substantive due process and, 240-241
Supreme Court and, 107-108, 172-173,
325-326
term served by, 313
West Coast Hotel v. Parrish and, 108,
325-326
Roosevelt, Theodore (president), 48, 73,
116, 128, 145, 308
Root, Elihu (secretary of state), 129
Roper v. Simmons, 173, 297-298
rule of law, 19-21
Rules Committee (of House), 144-145, 156
Rutledge, John (nominee), 124, 152

oS e

Saenz v. Roe, 296
same-sex marriage, 51, 274-276
Scalia, Antonin (justice)
abortion and, 40
Boumediene v. Bush and, 328
as conservative, 176
on death penalty, 262
individual rights and, 213
influence of, 335-336
on juries, 253
methods of interpretation by, 40, 41
Second Amendment and, 215

substantive due process and, 242
Troxel v. Granville and, 265
Virginia Military Institute case and, 301
Schenck v. United States, 202
Schiliro, Phil (director of legislative
affairs), 130
school busing, 298-299
school prayer, 198
Schwarzenegger, Arnold (governor), 192
Scotland, 88
secession, 16, 77, 89, 286-287
Second Amendment
controversy over, 215-216
District of Columbia v. Heller and, 174, 175,
213-214, 215
incorporation and, 244
interpretation of, 208-212
text of, 207, 209
United States v. Miller and, 212, 214-215
Second Continental Congress, 28
Secretary of State position, 127, 128, 129
secretary, title of, 126
section, description of, 2
seditious libel, 268-269
Segura v. United States, 223
selective incorporation doctrine, 243-244
Selective Service, 290
self-incrimination, 232-233
Seminole Tribe v. Florida, 281
Senate
“Advice and Consent” and, 98, 124, 152
description of, 149
election to, 150-151, 308-309
eligibility to run for seat in, 148
impeachment and, 184
veto over appointments by, 124
Vice President and, 97-98, 151-152
vice-presidential elections and, 120
separation of powers
description of, 91
executive privilege and, 131-134
functions of branches of government and,
94-96
Alexander Hamilton on, 74-75
James Madison on, 97
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membership of branches of government
and, 93-94
origins of, 92
principle of, 12, 72
references to, 92
Seventeenth Amendment, 150, 308-309, 362
Seventh Amendment, 244, 256-257
Seward, William Henry (secretary of
state), 129
Sherbert v. Verner, 199-200
Sherman Antitrust Act, 86
short ballot, 119
signing bill into law, 123
Silveira v. Lockyer, 212
Simpson, O. J. (defendant), 237, 250
Sixteenth Amendment, 307-308, 362
Sixth Amendment
adverse witnesses and, 253-254
counsel, right to, and, 254-255
guarantees in, 248
incorporation and, 244, 249
indictment and, 253
public trial and, 250-251
speedy trial and, 249-250
subpoena and, 254
trial by jury and, 249, 251-253
slaughterhouse cases, 296
slavery
amendments related to, 55
books on, 290
Corwin Amendment and, 60, 287-288
debate on, 285-286
Declaration of Independence and, 23
from emancipation to abolition, 288-289
as integral part of Constitution, 13
references to in Constitution, 284
secession and, 286-287
state sovereignty and, 76
Smith v. Maryland, 224
social contract theory, 264
soldier, quartering of, 217-220
Souter, David (justice), 40, 163
sovereign immunity, 88
sovereignty
Chisholm v. Georgia and, 89
Congress and, 73-74

President and, 72-73
secession and, 89
as shared, 67
states and, 76-77, 88-90, 282
Supreme Court and, 74-76
“We the People” phrase and, 68-72
Speaker of House, 142, 144-145
Spitzer, Eliot (governor), 192
split vote system, 34
Stamp Act, 18, 22
Stanley v. Georgia, 203
Stanton, Edwin (secretary of war), 127
stare decisis doctrine, 41, 176
Starr, Kenneth W. (independent counsel),
133, 183, 190
State of the Union address, 93
state official, removal from office of,
191-192
Statements of Administration Policy, 130
states
ban on lawsuits against, 280-282
Bill of Rights and, 196, 242-244
Fourteenth Amendment and, 293-295
powers prohibited to, 271-272
Second Amendment and, 208, 209-212
sovereignty and, 76-77, 88-90, 282
Tenth Amendment and, 272-276
Stenberg v. Carhart, 173
Stevens, John Paul (justice)
District of Columbia v. Heller and, 213, 215
Dormant Commerce Clause and, 104
on eminent domain, 246
flag burning and, 201
judicial restraint and, 177
as liberal, 163
Maryland v. Garrison and, 228
Saenz v. Roe and, 296
Stewart, Potter (justice), 37, 62-63, 197,
198, 221
strict constructionism approach, 40, 164,
175-176
strict scrutiny test, 199-200
subpoena
by committee, 156
trial and, 254
substantive due process, 12, 239-242
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succession of Presidency
Article I and, 48-49
Cabinet officers and, 128
Speaker of House and, 143
Twenty-Fifth Amendment and, 317
The Sugar Trust Case, 86
Supremacy Clause
“more perfect union” phrase and, 81-82
rule of law and, 20
sovereignty and, 74-76
text and effects of, 52
Supreme Court. See also judiciary; specific
cases; specific justices
as amending Constitution, 51, 53-54
Congress and, 74
Four Horsemen, 107-108, 172-173,
325-326
interpretations by, 37-38
justices of, 175-177, 329-336
powers of, 49-50, 329, 340-341
swing vote, 163, 172-175
suspension of habeas corpus, 19, 126, 328
swing vote, 163, 172-175
Switzerland, 80

oJ o

Taft, William Howard (president),
48, 116, 308
Taney, Roger (chief justice), 86, 126,
286, 344
taxation without representation, 18, 22
taxes
on income, 307-308
legislation related to, 146
poll tax, 315-316
Ten Commandments, display of, 16, 199
Tenth Amendment
conflict between states’ rights and
individual rights and, 272-276
federalism and, 82, 267-268
importance of, 276
incorporation and, 244
Thomas Jefferson on, 263

limits of federal power and, 268-270
origins of, 270
overview of, 266
“prohibited” powers and, 271-272
text of, 267
Tenure of Office Act, 127, 187-188
term limits set on President, 312-314
terrorism, presidential power and, 343
Terry v. Ohio, 229
Texas v. Johnson, 201
Texas v. White, 86, 89-90
textualism approach, 40-41, 164, 175-176
Third Amendment, 217-220, 244, 290
Thirteenth Amendment, 284-290, 360
Thomas, Clarence (justice)
abortion and, 40
affirmative action and, 300
as conservative, 176
methods of interpretation of, 40, 41
nomination of, 125
on Privileges or Immunities Clause, 296
substantive due process and, 242
Violence Against Women Act and, 112
three strikes law, 259
three-fifths rule, 13
Tillman, Pat (football player), 133
timetabling, in House, 145
Titles of Nobility Amendment, 60
torture, 259
trial
in civil suits, 256-257
by jury, right to, 19, 32, 33, 249, 251-253
mistrial, 236
public, right to, 250-251
speedy, right to, 249-250
Tribe, Laurence (professor), 265
Trilateral Commission, 78
Trop v. Dulles, 38-39, 260
Troxel v. Granville, 265
Truman, Harry (president), 129, 135, 150
tuition voucher program, 198
Twelfth Amendment, 118, 282-284, 360
Twentieth Amendment, 311, 363-364
Twenty-Fifth Amendment, 317-319, 366
Twenty-First Amendment, 55, 311-312, 364
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Twenty-Fourth Amendment, 315-316, 365

Twenty-Second Amendment, 312-314,
364-365

Twenty-Seventh Amendment, 58-59,
320, 367

Twenty-Sixth Amendment, 319, 367

Twenty-Third Amendment, 314-315, 365

“twistifications” of John Marshall, 46, 75,
83, 324, 330

two-party system, 35

Tyler, John (president), 34, 49, 124-125,
128, 317

olf o

“unalienable rights” phrase, 23-24
unenumerated powers, 268
union, definition of, 28
United States v. Calandra, 223
United States v. Crews, 222
United States v. Cruikshank, 205-206, 253
United States v. Leon, 223-224
United States v. Lopez, 41, 87, 111, 326
United States v. Miller, 212, 214-215
United States v. Morrison, 87, 111-112
United States v. Nixon, 327
United States v. Salerno, 258
United States v. Williams, 203
“unreasonable searches and seizures”
phrase, 221
U.S. Constitution
creation of, 10
features of, 9-10
Framers of, 4, 10, 11
as outdated, 33-34, 337-338
principles of, 11-12
signatures on, 356-357
sources of confusion with, 31-32
stages in development of, 305

oo

values in Constitution, as old-fashioned, 32
Van Buren, Martin (president), 69
veto power of President, 46, 97, 123-124

Vice President
election of, 120
role in Senate, 97-98
Senate and, 151-152
succession to position of, 317-318
succession to presidency from position
of, 48-49
term served by, 314
Vietnam War, 135, 204
Violence Against Women Act, 74, 111-112,
269-270
Virginia, Constitution of, 170, 258
Virginia Military Institute, 301
voting age, 319
voting rights
for Congress, 141
Fourteenth Amendment and, 302-303
poll tax and, 315-316
racial discrimination and, 305-307
for women, 310-311
Voting Rights Act, 304, 307

o[/ o

Wabash, St. Louis & Pacific Railroad
Company v. lllinois, 86

Wachtler, Sol (judge), 234
Waite, Morrison (chief justice), 106, 199
war powers

Articles I and Il and, 134

Congress and, 134, 135-137, 147-149

controversy over, 343-344

declaration of war, 135, 290

President and, 46, 134-137, 148-149
War Powers Act, 135-137, 148-149, 344
Ware v. Hylton, 169
warrant, requirements for, 227-229
warrantless wiretapping, 229-230
Warren, Earl (chief justice)

Brown v. Board of Education and, 176, 298,

324-325

civil rights and, 110

criminal defendants and, 226

“cruel and unusual punishments” and, 38

on denationalization, 260

Dwight Eisenhower and, 163

influence of, 332-333
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Washington, Bushrod (justice), 295, 296
Washington, George (president)
Articles of Confederation and, 29, 270
on bicameral legislature, 140
on democrats, 69
executive privilege and, 131
form of address to, 128
as Founder, 11
as Framer, 10
as President, 72
Rutledge and, 124, 152
swearing in of, 10
term served by, 312
Watergate break-in, 189
Watson, Gregory (student), 58
Wayman v. Southard, 95
“We the People” phrase, 68-72
Weeks v. United States, 222
West Coast Hotel v. Parrish, 108, 325-326
West Virginia State Board of Education v.
Barnette, 201
White, Byron (justice), 64, 224

Wickard v. Filburn, 109-110
Wilkerson v. Utah, 259, 261
Wilson v. Blackbird Creek Marsh Co., 105
Wilson, Woodrow (president)
on congressional committees, 155
dominance of, 73
income tax and, 308
stroke of, 318
suffrage and, 310
two-party system and, 116
winner-take-all electoral system, 33-34,
120-121
wiretapping, 229-230
witness at trial, 253-254
Wolf v. Colorado, 226
women, voting rights for, 310-311
Wright v. United States, 123-124

o/ o

Zelman v. Simmons-Harris, 198



